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The subtitle: 


“The Journal of Capital Management” has been 


adopted to signify creation of the only journalism in this country devoted 
to the basic and mutual interests of institutional investors and private 


enterprise. 


It is our earnest endeavor to promote editorially the 


most efficient war economy and assist in the preparation for post-war 
readjustments of the private capital system.—Editor’s Note. 


Financial Protection for War Families 
Compensation, Benefits and Civil Relief Plans 


for the Armed Forces and their Dependents 


Summary of discussion at the April 1942 Round Table of Trusts and Estates 


NANIMOUS passage by the Sen- 

ate of the Johnson bill to increase 
direct pay to men in the services 
from the basic $21-30. to $42. focuses 
attention on an issue charged with 
enough political dynamite to blow 
the foundations from under the exist- 
ing system of social security, as it 
makes no distinctions between those 
with and those without dependents. 


There is no basis for the $42-plus 
rate; it is a purely arbitrary doubling 
of the former rate which itself was 
calculated as the amount necessary 
to compete with other employment 
when military services were on a 
volunteer basis. Today, the United 
States, following the lead of other 


countries (more recently Great Bri- 
tain) is on a conscription basis. 
While only an estimated quarter 
billion dollars is involved for armed 
forces as of January, the fact is that 
total war may shortly require more 
than a doubling of that figure, and 
in addition a great mobilization of 
active civilian defense—probably as 
“limited service” for millions of citi- 
zens—which will all have to be con- 
sidered in the settling of any prece- 
dents of pay for military service. 


HAT compensation should the 
men in the armed forces receive; 
and what steps can be taken to protect 
their dependents at home? The answer 
to this question must be found on a fair 
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basis—and soon—or ill considered 
legislation and election campaign prom- 
ises will do injustices that can endan- 
ger the morale both at the front and at 
home. 

Those who have no obligations will 
simply have more personal spending 
money—considerably above subsistence 
needs—as “living costs” are already cov- 
ered in the services. The precedent too 
is dangerous as the rate might be raised 
by stages until it imperilled all benefits 
by inducing inflation—or its alternative: 
complete rationing. This sort of payment 
is an unhealthy one in that it is sugges- 
tive of a group handout to those whom 
a little money can never compensate for 
service to their country, risk and loss of 
years of constructive work. Their pa- 
triotism, courage and heroism deserves 
a more thoughtful plan for real finan- 
cial protection for their dependents and 
their future. Men with dependents will 
become much more numerous in the 
armed forces as this and future drafts 
are completed, and it is essential to give 
greater attention to dependents’ needs, 
unless families are to become wards of 
the State. 

There are serious practical problems 
in connection with the transportation 
of money to the combat areas, and its 
return by those on active duty to their 
families, which make it desirable that 
deductions for dependents be made at the 
source and not be left to initiative of the 
soldiers. Direct payments are subject to 
dangers of loss, destruction or even cap- 
ture, and the bookkeeping should be done 
here, not on the battlefield. As someone 
well remarked: “Can you picture a sold- 
ier in a Philippine fox-hole dashing to 
the post office to pay an installment on 
his car in Keokuk?” 


OTAL war is not fought with a few 

hired soldiers—it is an all-out mobil- 
ization of every citizen who has anything 
above subsistence to contribute to the 
military or to essential civilian effort. 
This is true whether the war is short or 
long, for it will only be short if we im- 
mediately put that sacrifice and effort 
into effect. America has recognized that, 
as Great Britain, France and others had 
to do, by turning from a volunteer army 
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to conscription. Under volunteering, 
pay was set at a figure which, added to 
the food, clothing and shelter (such as it 
might be), would compete with the rates 
of industrial or agricultural employment. 

Under conscription an entirely differ- 
ent purpose exists. No longer is the 
pay an inducement—none is currently 
needed under compulsory service except 
for “leave” money and_ incidentals. 
Rather it must be designed largely to 
assure decent living to those who are 
necessarily dependent, and give insur- 
ance protection. Spending money at the 
front should be sufficient to maintain 
morale, but the main field in which gov- 
ernment or civilian financial assistance 
can be rendered to the men in service is 
to make sure their families are not in 
want. Military service compensation 
should be tied in with principles of pre- 
sent old-age, survivorship and unemploy- 
ment insurance which have been found 
as most important, after long experience, 
by the Social Security Board. 

One of the serious shortcomings of 
the war compensation situation is the 
fact that protection of old-age and sur- 
vivors benefits stops upon induction, no 
provisions being made for the continu- 
ance of payments started under employ- 
ment, to prevent expiration and even 
loss of accumulated credits. Further, in- 
ductees not previously employed are un- 
able to obtain coverage. For the dura- 
tion—and perhaps the six months fol- 
lowing—it is recommended that a mora- 
torium be declared, unless, preferably, 
payments could be maintained through 
authorized deductions from pay, or, as 
is done by many English and some Amer- 
ican firms, by continuing contributions 
or allowances to inducted employees. 


THER parts of the program are con- 

cerned with life insurance up to 
$5,000 made available by the government, 
with the presumption, as to a man killed 
in service, that he had applied (and see 
National Service Life Insurance Act of 
1940). This peculiar stretch of the pre- 
sumption is apparently embodied in the 
Civil Relief Act of 1940 as amended. 
Might it not be better to apply some of 
increased pay to this purpose than 
directly to the front? Also there is the 
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existing pension system for dependents, 
or disability payments to veterans, as 
provided under separate Veterans legis- 
lation. Further evidence of the lack of 
uniformity, which in many instances 
may amount to rank discrimination, is 
the interpretation of a New York state 
statute that civil employees are entitled 
to payment of the difference between 
their former job and the service pay, by 
the State. This indicates need for a 
uniform state statute on such matters 
as are deemed to be of non federal jur- 
isdiction. 


Just as taxes are levied, at least sup- 
posedly, in accordance with ability to 
pay, so will sacrifices be expected in 
accordance with ability to make them. 
But this principle is not followed in the 
flat-rate increase of military pay. Asin 
the British system, it would be more 
logical to provide an equality of mini- 
mum subsistence in accord with emer- 
gency needs not alone of the soldier but 
also those of his dependents, with some 
limit on multiple payments, or provi- 
sions of combined facilities for local 
care. It is well known that those 
who gave up the most remunerative 
work in civilian life will not necessarily 
be in comparable posts in the armed 
forces. But it will have to be assumed 
that in general the man who built up a 
higher standard of living in civilian life, 
with greater obligations, also built up 
larger resources of savings, insurance, 
etc. Whether or not differences in 
pay according to rank act as incentive, 
they are necessary to meet the heavier 
obligations and duties required of offi- 
cers. There has been too much empha- 
sis on comparisons between former in- 
come and that from non-commissioned 
or commissioned service, but that will 
not be a safe rule to follow for victory. 
There is absolutely no place during war 
for individual profit and greed. The 
$2,000 to $10,000 income class will doubt- 
less suffer more proportionate sacrifice— 
as usual. War is the great leveller which 
runs on averages. These are, however, 
realistic objectives that preserve morale 
on both fronts: health, decent living, 
and sound productive and distributive 
facilities. 
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A comparison with pay to private 
soldiers and their dependents in other 
armies is of interest, as they are all 
based on total war and its resultant 
compulsory service: 


(per month) 


ToServiceMan To Wife & Child 
(at current $ exchange) 
$12.20 $25.05 
$.87 to 6.99* $10.48 
$ .47 
Germany $21.60 
Sweden $10.75 $22.70 


*Base pay for soldier at front but not in action is 
1.25 frane per day; in action, 10 francs per day. 


England 
France 
Japan 


INCE such measures are expressly 

intended for the benefit of the armed 
forces and not the politicians who seek 
election favor, it is extremely important 
to present clearly to the public and the 
publiec’s representatives in Congress, 
the objectives that are to be accom- - 
plished, and we should make sure that 
all new laws are properly coordinated 
with the other protective measures for 
a well-rounded, fiscally sound and socially 
just program, not only for the soldier’s 
temporary personal accommodation but 
for the protection of his family, his 
future and his country. Relief of the 
family from civilian obligations during 
service period, beyond the level accorded 
deferment by the Civil Relief Act, may be 
obtained on application by dependents, to 
apply against additional rents, etc. but 
this is an unsatisfactory method taking 
up valuable time. 

A profound question is raised as to 
whether the war can or should be fought 
with a low ceiling on fighting wages 
and a high ceiling on industrial and 
agricultural wages. General increases 
in either field will only increase the al- 
ready dangerous inflationary pressures. 
But it will not contribute to military 
morale—as the lesson of France so well 
teaches—if the soldier’s family, besides 
being deprived of his comfort (or at 
least protective presence) is also de- 
prived of comforts that the family of a 
non-combatant enjoy. This will not be 
answered by increasing the pocket 
money of independent and family man 
alike on the front, but will be even more 
distorted unless all groups sacrifice 
comforts. 
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READY 


The Trust Department of this bank, one of New 


England’s oldest and largest financial institutions, is 


always ready to provide prompt and efficient fiduciary 


service ...as Executor, Trustee, Administrator, De- 


positary, Registrar or Transfer Agent. 


Trust DLepartment 
The National 


Shawmut Bank . 


40 Water Street, Boston 
Member Federal Deposit Insurance Corporation 


Genuine war compensation must be 
blended into a pattern which includes 
various provisions for civil relief as to 
mortgages (and rents), as to taxes and 
other debts, as well as on minimums of 
insurance on life and disabilities, and 
as to obligations in any business which 
may be useful socially as well as individ- 
ually, with adequate allowances and 
deductions for future welfare. Reem- 
ployment provisions are another part 
that should be unified and clarified for 
popular understanding. Provision must 
be made for meeting, or staggering, the 
various deferred property taxes (with 
interest at 6%), insurance premiums, 
debts, etc. that fall due in a lump with- 
in a year after war. And underneath 
it all must be the strongest foundation 
of sound finance we can make, which 
requires that every non-essential or 
luxury expenditure be cut here at home, 
lest fuel be added to an inflationary 
flame which will consume the promised 
benefits and “security.” 


Air Raid Protection for Securities 


A detailed plan of procedure for the pro- 
tection of securities, currency and records 
has been worked out by the Central Han- 
over Bank and Trust Company of New 
York City and is part of a general bulletin 
entitled “Bulletin of Instructions on Air 
Raid Protection.” 

The bulletin, which has been sent to every 
department and branch office of the bank, 
will be supplemented from time to time 
when further items of general interest are 
available. 

0 


Metropolitan Earns 3.44% 


The Metropolitan Life Insurance Com- 
pany, the largest financial institution in the 
world, with assets of $5,648,000,000, last 
year earned a net return of 3.44% on its 
invested funds. About 60% of the com- 
pany’s assets are invested in bonds, and 
1.5% in stocks, of which approximately 
99.8% are preferred or guaranteed. 

Interest return on mortgage investment 
for 1941 was down slightly—3.99% as 
compared with 4.14% for 1940. 
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INFLATION, TAX PROGRAM AND 
PRICE CEILING—According to reports 
emanating from Washington, new steps 
are to be taken to curb inflationary price 
rises. Many of these proposals fail to 
distinguish between causes and effects. 
A good illustration is the proposed ceil- 
ing over retail prices to prevent a further 
advance in the cost of living. Simultan- 
eously, labor leaders announce their un- 
equivocal opposition to wage freezing 
and Congressional leaders their opposi- 
tion to further increases in taxes beyond 
those proposed by Secretary Morgenthau. 
But general retail price fixing, without 
primary cost control, will do little to stop 
the pressure for rising prices. This 
pressure arises because purchasing power 
of consumers is increasing while supplies 
of consumers’ goods are declining. 


The Office of Price Administration 
estimates that in 1942, consumers will 
have spendable incomes of $86 billions 
(a 16% increase from 1941) as against 
an available supply of consumers’ goods 
of $69 billion (a 7% decline from 1941). 
The basic pressure pushing up prices is 


this inflationary gap of $17 billion. To 
remove the cause of price rises, a large 
amount of this redundant purchasing 
power must be diverted from consumers 
either by means of taxes, voluntary sav- 


ings or compulsory savings. Unless this 
is done the main effect of overall price 
fixing will be the development of black 
markets and the need to impose an ever 
widening area of rationing, with all its 
impediments of administration costs in 
men, materials and some machines. And 
this result will become more inevitable 
as the accelerated shift to war production 
cuts still further the volume of goods 
available to consumers while increasing 
their purchasing power, thus expanding 
the inflationary gap. 

As far as possible this gap should be 
closed by taxation. But it is important 
to levy taxes which will cut into consum- 
ers’ spending power rather than curtail 
their savings, because in the latter case 
—which is true of increased taxes on 
higher incomes—there is no reduction in 
the pressure for higher prices. This 
obviously means that heavier taxes must 
be levied upon those low income groups 
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who have received the major part of this 
increased purchasing power. Thus, in 
1941, according to the Department of 
Commerce, income paid to wage earners 
increased by $12.2 billion while that to 
business was up $1.7 billion, agriculture 
$1.8 billions and other groups $1.7 bill- 
ion. Despite this distribution of the in- 
crease, the new taxes proposed by the 
Treasury would secure only $3 billion 
through taxes on individual incomes, an 
equal amount from corporations and $1.3 
billion through excise taxes. This pro- 
gram, therefore, does not siphon off 
enough purchasing power from the group 
which has received the largest increase. 
This criticism is particularly applicable 
in connection with 1942 incomes since 
the O.P.A. estimates that 90% of the 
expansion will be in the lower income 
groups. It is clear that stern efforts 
must be made to increase the tax load 
upon the lower income groups. This 
could be done either through lower ex- 
emptions, the imposition of a general 
sales tax, or through the adoption of a 
forced savings (or income reserve) plan. 

Possibly forced savings and lowering 
of exemptions could be combined so that 
a post war credit could be granted for 
part of the revenue accruing because 
of the lower exemption. This has 
ease of collection to recommend it. In 
addition a heavy sales tax would seem 
highly advisable, particularly for non- 
essential goods. In England, a 16 2/3% 
tax has been in effect upon wholesale 
prices of necessaries and 331/3% upon 
luxuries, and the latter tax has just been 
increased to 66 2/3%, though there is no 
complete official list, and many goods are 
practically non-existent already. We 
need not impose such heavy tax rates at 
this time, but if the desire is sincere 
to curtail inflationary pressure the tax 
will have to be between 5% and 10%. 
In addition, there should be no further 
delay in the adoption of the plan to col- 
lect the major part of the income tax 
at the source. These fiscal measures 
plus the price controls already available 
and a policy to maintain civilian supplies 
wherever possible ( more attention should 
be devoted to this problem) are the only 
means by which inflation can be avoided. 
To rely summarily upon advice such as 
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the general price ceiling plan is a delus- 
ion; one which would cost us valuable 
time in the attempted operation and in 
the repair or relief of injustices. 


PROFIT CEILING—It is impossible 
to conceive of price and wage control 
without necessity of profit control, and 
public demand for it. Some bills con- 
taining pernicious or wholly unjust re- 
quirements have received serious atten- 
tion. Every section of society must be 
willing to give its best and look for ul- 
timate victory as its principal reward. 
American industry is doing a herculean 
production task; it should be willing to 
do so without extra profit. As Bernard 
Baruch stated: “The certainty that war 
could never result in the enrichment of 
any man would give us all security and 
comfort.” (American Industry in the 
World War). Donald Nelson expressed 
the opinion that a majority of industry 
would be willing to work for nothing dur- 
ing the war if they could be assured of 
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preserving their capital. This probably 
expresses the sentiments of industry in 
general. Severe curtailment of corporate 
profits would also cause untold suffering 
and hardships to millions of children and 
aged who are dependent on income from 
their savings, insurance or trust funds 
—and their care would have to be paid 
publicly. 

Revelations by a Legislative Commit- 
tee of recent individual cases of profit- 
eering on war contracts gave emotional 
impetus to the reasonable demands to 
curb war profits generally. The House 
of Representatives passed an amendment 
to an important National Defense bill 
limiting profits to 6 per cent of the value 
of the contract, before interest charges, 
taxes and certain other expenses. The 
Senate Appropriations Committee, in 
reporting on the bill, substituted a grad- 
ual scale of profits ranging from 10 per 
cent on contracts under $100,000 to 2 
per cent on contracts exceeding $50,000,- 
000. These approaches are utterly un- 
sound. As Under-Secretary of War Pat- 
terson pointed out to the House Naval 
Affairs Committee, it takes no stock of 
the turnover rate. A ship contract tak- 
ing three years to complete would pay 
2% at the House figure, while a producer 
with quick turnover (as simple line pro- 
duction parts) could still make over 
100%. There must be a time factor pro- 
vision in any such legislation. What 
percent of what base, is the question. A 
“per contract” figure is misleading in 
that an individual order may result in a 
high profit figure though for the con- 
tracts as a whole the company could lose. 
A “per company” basis, covering all con- 
tracts in a given period, would appear 
more equitable. The Senate finally 
passed an amendment which placed no 
specific profit limitations but called upon 
the Army, the Navy and the Maritime 
Commission to curb profits through nego- 
tiations. That places a continuing bur- 
den on a body that should be freed for 
military efforts. 

The primary objective is the produc- 
tion of the largest number of implements 
of war in the shortest period of time. 
The War Production Board, the Army 
and the Navy were opposed to specific 
profit limitations for fear they would 
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lessen productive effort. This is tenuous 
ground, for in war time incentive must 
spring from something less personal and 
immediately advantageous than Profit. 
The objective of legislation should be to 
find the simplest way to equalize the sac- 
rifice—at the source—of capital and man- 
agement with that of wage-earner, 
farmer, et al and assure future oppor- 
tunity; e.g. reduction of executive salar- 
ies and bonuses may shortly be in order. 
The E.P.T. combined with the increas- 
ingly heavy personal income taxes get 
at the same general result, especially if 
applied as withholding taxes. Allowance 
should be made for reconversion, re- 
search and retraining costs after war, 
and a post-war corporate income reserve 
might be beneficial all around. Part of 
such a fund could, perhaps, come from 
tax-free bonuses paid on contracts per- 
formed below estimates, for every incen- 
tive should be given to efficiency, while 
something is laid aside for the SUNNY 
DAY of peace, to attract: people to the 
tremendous job of saving that will have 
to be done if we are to avoid post-war 
stagnation of private enterprise, and con- 
sequent Statism. 


THE 40 HOUR WORK WEEK:— 
There are two major aspects to be em- 
phasized in the 40 hour work week con- 
troversy: the impact on war production 
and on the fiscal problem. First, it 
must be recognized that the payment 
of time and a half for work in excess 
of 40 hours weekly has not prevented 
war plants from using their employees 
50 or 60 hours, although in industries 
producing civilian goods the hour ceil- 
ing has remained effective. Hence, it 
is probably true to state that these pro- 
visions have not acted as a deterrent to 
war production to date. However, in the 
immediate future a new problem is loom- 
ing for the American economy. For the 
first time since the late 20’s, we will be 
faced with a labor shortage. This will 
be due to the combined pressure of ex- 
panding industrial output and the large 
diversion of men to the armed forces. 

One important source of labor power 
—in addition to that released by prior- 
ities unemployment—will be a diversion 


Big Man, Little Hammer 
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from those engaged in civilian produc- 
tion. This release in part can be effected 
by an increase in the working week. 
Unlike the war industries whose pro- 
ducts are bought by the government, 
which usually makes allowances for all 
costs (including overtime pay) these 
civilian industries cannot stand an in- 
crease in costs in light of taxes or in 
cases where ceilings are imposed upon 
their product. Thus if it were desired 
to have five workers with a 48 hour week 
instead of 6 working 40 hours, labor 
costs would increase by at least 844% if 
time and a half is paid, while if these 
workers did not expand their output pro 
rata, the real increase in costs would be 
somewhat greater. In these circum- 
stances the 40 hour week acts to re- 
strain the transfer of workers to war 
industries by placing an unduly heavy 
financial burden upon the extension of 
working hours of those who remain. 
The payment of overtime also adds to 
the cost of the war and hence increases 
the pressure for inflationary price rises. 
This is especially true since these pay- 
ments are made to those in the lower 
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income groups who tend to spend rather 
than save these sums. This spending 
forces up prices and hence takes away 
purchasing power from those who receive 
the overtime as well as others. It will 
be argued that the amounts involved are 
not too high but with an armaments 
program of more than $150 billion, in- 
creases of more than 8% in the labor 
cost (in the event of a 56 hour week the 
increased cost is almost 15%) can aggre- 
gate a considerable sum. 

The fact that overhead costs per unit 
produced will tend to decline with the 
longer work week doesn’t change the 
fact that time and a half payments make 
the cost to the government higher than 
it need be. Moreover, any unnecessary 
increase in costs—whether due to high 
labor costs or inordinate profits—will 
play a role in the post war period because 
of the higher servicing charges involved 
in the national debt. It is because 
of these fundamental factors that the 
40 hour work week—primarily adopted 
as a spread the works scheme—should 
be modified in the interest of the war 
effort. 


INTERNATIONAL PATENT POOLS 
—The general agreement between the 
Standard Oil Company of New Jersey 
and the I. G. Farbenindustrie of Ger- 
many regarding the exchange of tech- 
nical information on a large scale caused 
great excitement and _ understandable 
concern in this country especially with 
regard to whether operations under this 
agreement tended to retard the develop- 
ment of large-scale synthetic rubber in 
the United States. We do not possess 
the knowledge to judge whether that 
cartel agreement caused the delays in 
establishing huge synthetic rubber pro- 
duction in this country. But the real 
problem is how long it takes to build 
and operate a huge plant for any syn- 
thetic product even if all chemical opera- 
tions have been well tried out on a 
smaller scale. 

Agreements between big firms estab- 
lishing an exchange of technical informa- 
tion have been considered a very useful 
procedure in international technical and 
economic cooperation, furthering mutual 
progress, stimulating research, etc. They 
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have been especially common in the inter- 
national chemical industry. Their basic 
assumption was that the partners would 
fulfill their commitments freely, without 
subjection to the governments’ interfer- 
ence, in a similar way to the univer- 
sities’ research exchanges. Division of 
the markets often formed an integral 
part of the “cartelization.” 

The situation changed after the Nazi 
regime introduced a comprehensive con- 
trol of industry, including international 
relations of all kinds, and after the Four 
Years Plan, administration began to in- 
terfere with the exchange of information. 
With this development the position of all 
foreign firms having such agreements 
with German firms became equivocal. 
While they were free to fulfill their 
agreements they knew that the German 
partner was subjected to government 
controls and was not allowed—or only to 
a limited degree—to fulfill his part of 
the compact. 

And it was no secret that there were 
many new inventions in Germany in var- 
ious fields of chemical industry about 
which the German firms simply informed 


their partner that they were not per- 


mitted to communicate anything, the 
matters being considered military sec- 
rets. I. G. Farben was afraid that the 
foreign chemical industry might draw 
the only possible conclusion and cancel 
the existing agreements. Some foreign 
firms in Europe did so, but the major- 
ity considered the continuation of the 
old agreements more useful. As a mat- 
ter of fact, I. G. Farben was more suc- 
cessful than any other German industry 
in obtaining the government’s permis- 
sion for continuing the exchange of in- 
formation in many fields, and, moreover, 
always obtained the permission for any 
payment abroad which it regarded as 
important. 

The fundamental question is whether 
economic cooperation between totalitar- 
ian countries and free nations is possible 
or not. It is all right to demand that 
the leaders of industry should have 
stopped “doing business with Hitler,” 
but the whole situation was not unknown 
to our government. The cartel or ex- 
change agreements between the German 
and American chemical industry have 
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been no secret, even in Europe. Why 
was action not taken long before the 
war, soon after the controls in Germany 
made the position of American partners 
unequal? The military character of the 
Four Years Plan, to which every firm in 
Germany is subjected, was no secret. 
Firms owned by American capital were 
also compelled to expand their German 
productive capacities and reserve facil- 
ities. It was posible at that time to have 
made their situation easier by a firm 
and consistent intervention of all inter- 
ested foreign governments. 

Every case, like that of synthetic rub- 
ber, only confirms the conclusion that 
there are no possibilities of fair eco- 
nomic cooperation with totalitarian 
regimes and that international coopera- 
tion between business and industry had 
best always supplement the major objec- 
tives of the country’s economic and for- 
eign policy. 


COST OF LIVING BONUS—The in- 
flationary effects of the farm parity 
scheme have been widely recognized but 
not sufficient attention has been given 
to the similar effects attending the pro- 
posals to pay cost of living bonuses to 
workers. However, this is essentially an- 
other variation of the parity idea—in 
this case an attempt is made to main- 
tain the standard of living of labor by 
granting wage or salary increases to 
compensate for higher living costs. Al- 
though under this device the impetus 
comes from rising prices, such wage in- 
creases add to production costs and 
hence exact additional pressure for 
higher prices which in turn result in 
the necessity for additional bonus pay- 
ments to wage earners. By the receipt 
of such bonuses labor tries to avert the 
reduction in living standards which 
would otherwise attend higher prices. 

However, a curtailment in consump- 
tion must take place during an all out 
war effort and will be forced by a cur- 
tailment in supply of consumer’s goods 
regardless of whether income is in- 
creased. Such wage increases, there- 
fore, only cause a higher price to be 
paid for the dwindling supply of goods. 
However, care must be taken that sup- 
plies available to civilians, especially 
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munition workers, do not fall so low 
that stamina and morale are diversely 
affected. Because of this factor some 
protection must be given especially to 
low income groups. 


In Canada a modified cost of living 
bonus plan is used. A basic assumption 
of this plan is that protection should be 
given primarily to the low income 
groups. For all males and those fe- 
males earning $25 or more weekly, the 
bonus is 25 cents for each point change 
in the cost of living index while it is 
1% of the wage for males under 21 and 
women earning less. Those with higher 
incomes do not receive a pro rata in- 
crease. Thus a man earning $50 week- 
ly receives 25 cents or 4% of 1% increase 
for every 1 point change in living costs. 
(No bonus payment has yet been neces- 
sary in Canada because of the war 
measures to stabilize the cost of living 
which has shown little change since 
last November.) 

This modified scheme, therefore, 
means smaller increases in aggregate 
wage payments, and hence less infla- 
tionary pressure, than results from the 
bonus schemes now used on proposed in 
the United States, while at the same 
time protecting those must vulnerable 
to price increases. In the event of the 
general adoption of cost of living bonus 
payments, as recently proposed, a mod- 
ified policy similar to that followed in 
Canada would have the least harmful 
effects—although unless a strong pol- 
icy to limit inflation is adopted even 
the modified proposal will contribute 
to an inflationary price spiral. 


Canadian Employment 


On January 1, 1942, the most recent 
date for which figures are available, the 
employment index for the whole of Can- 
ada stood at 165.8 as compared with 134.2 
on January 1, 1941. On January 1, 1940 
it stood at 116.2, and on January 1, 1939 
at 108.1. The 1942 figure represents a 
falling off from the 168.8 index figure re- 
ported for December 1, 1941. This decline 
was due to a falling off in the manufac- 
ture of non-durable goods. This was part- 
ly offset by an increase in the production 
of durable goods, so that the seasonal de- 
cline was less marked than usual. 
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Control 
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HEN, on January 31, President 
Roosevelt signed the Price Con- 
trol Bill, a step was taken which 
necessarily must involve some 
others, in more or less time, to estab- 
lish general control of production, 
incomes and consumption. This 
development may be illustrated by 
the experience of other countries in- 
volved in the war. The laws and 
experiment evolved in France fur- 
nish an illustration of the pattern. 
When France entered the war, on 
September 1, 1939, she was already im- 
plicated in a policy of price and wage 
control. However, the laws had been 
directed toward a rise rather than a 
decrease or even stabilization of prices. 
For instance, since 1933, the price of 
wheat had been intermittently fixed; in 
1938 the wheat office was committed to 
fix each year, the price of this grain on 
which the prices of several other pro- 
ducts are based. 

Moreover, starting in 1936, the labor 
laws had had as their aim a rise in wages 
by means of collective and compulsory 
bargaining, arbitration and governmen- 
tal decisions which generalized the wages 
established by conventions or by umpires. 
A rapid price increase had followed, pro- 
voking increasing demands for higher 
wages and sometimes for an automatic 
increase, according to the sliding scale 
system. 

When the war broke out, the price 
problem was reversed, becoming a ques- 
tion of how to prevent prices from ris- 
ing, so that consumers should not be 
overburdened and excessive war profits 
should not be made. By decree-law of 
September 9, 1939, all prices were to be 
Stabilized at the level of September 1, 
1939. Agricultural products sold direct- 
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ly by the producer escaped that restric- 
tion. On the other hand, increases of 
price were to be allowed, after November 
9, 1939, if it could be demonstrated that 
the cost of production had risen. 


Problem in Definition 


IMULTANEOUSLY, the labor legis- 

lation was altered; the duration of 
the working week was lengthened with- 
out. any increase of wages. Shortly 
after, however, wages, like prices, were 
submitted to the legal control by a 
decree-law of November 10, 1939 which 
stabilized wages at the level reached on 
September 1, 1939. However, for war 
factories, the War Minister had power 
to fix—therefore, to raise—wages, ac- 
cording to his judgment. Although the 
price and wage question was believed to 
have been settled by these compulsory 
measures, juridical questions and eco- 
nomic necessities soon compelled a modi- 
fication of these laws. 

Juridical difficulties may occur in price 
control systems everywhere. For in- 
stance, the meaning of the price itself 
needed some explanation: sellers claimed 
that although the law constrained them 
to maintain the price of their commod- 
ities, they could abolish all that which 
was the free complement of the price, 
such as the “package and carriage free,” 
premiums, coupons, cash discount, etc. 
On the contrary, the purchasers asserted 
that the price, as the law understood it, 
had a wide meaning and involved the 
maintenance of the other conditions of 
delivery of the goods, as well as the 
price. 

As for wages, endless controversies 
arose about the calculation of the normal 
amount of work which was to correspond 
to the minimum wage fixed by author- 
ities. 





Permitted Increases 


NDER the pressure of the economic 

facts all this legislation was subse- 
quently amended. Initially, supervisory 
committees were established to propose 
increases to be authorized by the Prefect 
or the Minister. Thousands of such ap- 
plications were brought before them, 
most of which were justified and hence 
were granted; they referred to the in- 
crease of fares, taxes and levies, raw 
materials of foreign or agricultural 
source, etc. By the beginning of April 
1940, the prices of several thousands of 
products had thus been formally raised, 
with frequent differences according to 
the regions. 

A decree of April 9, 1940, tried to stop 
this rise for three months. But nobody 
derived any benefit from this measure, 
because all the demands for higher prices 
made before that date could still be dealt 
with and, generally, were granted. Thus, 
the increase persisted everywhere; mean- 
while, the legislation grew so overintri- 
cate that a law of October 21, 1940, was 
promulgated in order to codify and to 
simplify. This law also attempted to 


stop all increase for an indefinite period, 


but without success. On June 27, 1941, 
a new law tried to reorganize completely 
the Committees and the authorizations 
system. All these facts show the com- 
plexity of any legislation concerning 
price control and how it is increasingly 
overwhelmed and altered under the 
pressure of economic reality. 

Neither the military disaster nor the 
provisional change of political institu- 
tions have affected the system of price 
control and rationing. All the laws and 
regulations prior to the armistice and 
the new constitution have continued to 
be strictly applied. It is an error to 
think that the French government in its 
general structure and functioning has 
been profoundly altered. In Paris the 
ministries had all continued their normal 
activities until the general order of evac- 
uation of June 10th, to which date the 
price control committees continued to 
receive and examine demands and the 
price inspection service continued to 
function normally. 

After the collapse, the new political 
regime may have caused upsets in sev- 
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eral parts of the government by hasty 
and contradictory measures, but nothing 
was modified in the system of price con- 
trols or rations, except to make it even 
stricter. The distribution of food cards, 
commenced in May, has been continued 
methodically. In August, 1940, I was 
able, without difficulty, to procure those 
which I needed. Only authorized rations 
were served and at the prices fixed, and 
since food stuffs were not yet too rare, 
the black market had not yet developed. 


Wage Increases 


SIMILAR pattern occurred in con- 

nection with the control of wages. 
The French government was obliged to 
admit (Decree Jan. 4, 1940) that all the 
wages would be subjected to possible re- 
visions. These revisions were managed 
by contracts between employers and 
workers, under the control of the Ad- 
ministration and were made continuously 
during 1940. At last, the law itself 
granted a general increase: on May 23, 
1941, an extra wage (without prejudice 
to extra allowances for number of chil- 
dren) of from 80 to 200 francs a month, 
according to the importance of their pos- 
itions, was granted to all the wage earn- 
ers, including officials, whose income was 
such as to put them in the class of com- 
pulsory social insurance. Since May 
1941, new official increases have been an- 
nounced or promised. 


These increases have, in turn, influ- 
enced prices and upset the functioning 
of a number of factories. Both the price 
and wage controls have failed to secure 
the desired stability. On the contrary, 
they have provoked uncertainty because 
a merchant found difficulty in following 
the numberless prescriptions of the Ad- 
ministration which continuously forbade, 
granted or modified the prices of com- 
modities. 


Price control cannot by itself reach 
the complex aims which are assigned to 
it. It does not impede either inflation 
or avoid inequality among the consum- 
ers. All the countries which have adop- 
ted this system are constrained, in order 
to keep it going, to enact more and more 
compulsory measures, namely the con- 
trol of wages, profits, incomes of all 





THE CAPITAL ECONOMY 


sorts, the rationing of consumption, the 
management of savings and credit. 

All this unavoidable control system 
leads to the almost complete ban of eco- 
nomic freedom, of the right for every- 
body to choose his work and profession, 
to manage his business and enterprises, 
his consumptions and purchases, not to 
speak of the loss of other subordinate 
liberties, such as those of mobility and 
choice of providers. 


Inflation Cause Not Eliminated 


HE price control system is unable to 
offset inflation, because the move- 
ment of prices, far from being the cause 
of inflation, is but the effect of it. To 
put at the disposal of the consumers more 
purchasing power without increasing, 
similarly, the volume of commodities, 
causes a rise of prices. To stop this 
rise, the best means is to increase the 
output of farms, plants, etc.; but it is 
precisely such an expansion which is im- 
possible for a country at war. Such a 
country engages in war production which 
absorbs, little by little, the major part 
of capital and manpower, without bring- 
ing anything to the market to be bought 
by consumers. The war production cur- 
tails—in more or less time—the normal 
production and does not enlarge the 
quantity of consumable commodities. 
Meanwhile, war production provides jobs 
for a large number of unemployed (about 
6 millions in U.S.A. for the past two 
years), which means new wages that are 
readily spent, precisely at the moment 
when there are fewer goods to be bought. 
If one wishes to prevent inflation, one 
must prevent this new income from com- 
ing into the market for consumers’ goods. 
Ordinarily, these funds could be invested 
in business. But, in war time, this is 
not possible for several reasons, one of 
which is that the concerns which grow 
most rapidly are the war enterprises, 
and these enterprises are sufficiently 
supplied in capital by the advances of 
the government and, consequently, do not 
need the private savings. Another rea- 
son is that the Government, which needs 
credit, is led to control the private issues, 
in order to keep for itself the monopoly 
of borrowing. In such conditions, the 
Treasury will endeavour to dry up the su- 
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perabundant currency, by exhorting the 
people to buy short or long term public 
securities. 


Rationing Becomes Necessary 


HEN these measures, which little 

by little tend to put all the na- 
tional savings in the hands of the State, 
do not work quickly enough to reduce 
the demand for consumers’ goods, fur- 
ther controls become necessary to divide 
the scarce consumers’ goods among all 
the citizens upon some equal basis. One 
enters, then, into a rationing system. A 
general supervision of producers and 
consumers becomes necessary to limit 
the illegal bargains in the “black mar- 
ket.” Soon, the producer is obliged to 
deliver all his output to designated stor- 
age centers; afterwards, he is con- 
strained to produce what the Adminis- 
tration tells him; he is not permitted to 
change his job at his fancy or to stop 
his work; he becomes a servant of the 
State,’ assigned to agricultural or in- 
dustrial work, like an official in a pub- 
lic service. As for the consumer, in 
order to facilitate the control, he must 
make his purchases only at one shop 
which alone can provide him with the 
rationed goods to which he is entitled 
against his tickets for food, clothes or 
fuel. 


Such is the situation in France today 
and such it was in Germany even before 
the beginning of her war. The United 
States will, probably, reach this stage 
of managerial economy much more slow- 
ly owing to the enormous plenty of their 
natural resources and to the elasticity of 
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their normal production. Besides, the 
needs of the Treasury and the attractive- 
ness of the bonds and securities which 
it offers to the people are sufficiently 
great as to permit the superabundant 
currency to be quickly absorbed. 


American Preview 


NQUESTIONABLY, the phenomena 

which have occurred in Europe will 
also occur here and, probably, following 
the same order of succession. In the first 
place, the price control will be extended 
and will very likely reach even the agri- 
cultural products more and more, in spite 
of the risk of under-production that is 
involved. This control will be provided 
with some exceptions, and, consequently, 
the prices will rise. The wage control, 
which is the consequence of price con- 
trol will produce in its turn war profits 
control, and further the civilian profits 
control, as happened in France. At 
last, the rationing, with the controlled 
or State-managed organization of pro- 
duction and trade, which is the unavoid- 
able result thereof, will come and cur- 
tail the quantity of currency offered by 
the purchasers on the market of consum- 
ers’ goods. This currency, so sterilized, 
will be easily swallowed by the State and 
will be invested freely, or under compul- 
sion, in public securities. 


Inseparably Linked 
N the United States, where the pro- 


ductive capacity is enormous and 
where the spirit of liberty is deeply 
rooted, it may be that such control will 
have to be set up cautiously and gradual- 
ly, in order not to antagonize the public. 
Perhaps it will never be necessary to go 
as far as compelling the producer to 
deliver all his goods to the same dis- 
tributing center, and the consumer al- 
ways to buy from the same retailer, as 
has been the case for a long time in 
Germany, and recently in France, for 
certain products. 

But it cannot be hoped to succeed with 
control of industrial and not of agricul- 
tural prices. You cannot control prices 
and not wages, and you cannot peg 
wages without doing the same thing with 
profits and all other income. General 
price control cannot be effective without 
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concurrently controlling consumption, 
directly through rationing, indirectly 
through partial curtailment of purchas- 
ing power. All these measures are linked 
and constitute the various parts of but 
one mechanism. The minute you put 
one in motion, the whole mechanism 
starts running. 

War makes such a proceeding almost 
unescapable. It is comprehensible and 
justified, because the war being the pre- 
dominant and even the one business of 
all the nation, it may be necessary that 
all the economic powers of the country 
receive but one and only direction, having 
already only one aim. 


Post War Decontrol 


UT when the peace is restored, this 

system will have no more “raison 
d’etre.” It will, indeed, be necessary to 
devise new measures permitting a harm- 
less return to peace economy. The free- 
dom of economic transactions will force 
itself back into the peace economy, owing 
to reasons which are the reverse of those 
which lead to preference of the man- 
agerial economy in a war period. 

The whole world will practically want 
that all the energies be liberated, all the 
initiatives encouraged, all the trading 
ties retied, all the industrial frames re- 
built, in order to regain as fast as pos- 
sible the niceties of life and the former 
plenty. 

Besides, after so many years of more 
or less drastic constraints, of control of 
authorizations and prohibitions, of en- 
listment of all sorts and of all forms of 
enslavement, from the most tolerable, if 
any, to the most atrocious, the world 
will, undoubtedly, want liberty, to such 
an extent that all the complicated nets 
of the managerial economy will be re- 
moved as by a stream. 

Perhaps these thoughts may sound 
somewhat too prophetic. Nevertheless, 
they are based on numerous economic 
or psychological observations and reason- 
ings. 


The Road Back 


HE return to a liberal economy can- 
not be a matter of certainty. Hopes 
may be based on the following reactions: 
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. psychological, such as the widespread 
desire to see the end of restraints and 
regulations that had lasted too long 
and touched too many things; 

. political, such as the decrease of power 
of the government that will inevitably 
follow the decrease or disappearance 
of the danger of foreign war; 

*, economic, when it will become vital to 
produce abundantly and quickly for 
reconstruction, and bureaucracy and 
red tape would make it too difficult. 


If the Anglo-American accords on for- 
eign trade are carried through and ap- 
plied resolutely, the impulse given to 
free foreign trade may quickly revive 
the whole economy in the direction of 
liberty. But the domestic economy of 
each country will unloosen according to 
the particular economic conditions of 
each and the degree of influence retained 
by the so-called authoritarians. 

However, there is no doubt that, dur- 
ing the transitional period of readjust- 
ment and reconstructoin, the govern- 
ments will have to keep up certain agen- 
cies of management or control. Out of 
the managerial economy that will have 
prevailed so long, something will re- 
main. And last but not the least, the 
organization of the peace will probably 
envisage that certain sources of raw ma- 
terials, certain economic machineries 
(like international transports) be put 
under the control of such states as ad- 
here to a federation or bind themselves 
by trade treaties. 


Profits and Precautions 


ee oe this return of freedom, the 
war economy will extend its conse- 
quences on the life of the enterprises. 
These will become, more and more, parts 
of the State, which will provide them 
with the raw materials, the manpower, 
the orders and the financial ways and 
means. Their profits will be limited by 
taxes, increasing wages and general ex- 
penses. If it is desired that these enter- 
prises should keep a strong structure, 
and enable them to resume their nor- 
mal activity and life, it will be proper 
not to drive too hard the principles of 
war economy. 

It is necessary, even under a general 
System of State controlled economy, to 





permit the private enterprises to make 
some profits and to establish some re- 
serve and amortizations. For that, the 
price control must have some elasticity, 
the wage control must be a serious one 
(within the limits of the true wants of 
the workers and of the productivity of 
their labor). Finally, it is necessary that 
taxation does not entirely take away 
from these concerns all the results of 
their activity. 

Owing to these precautions, there can 
be a moderate price rise without risk of 
a blunt boom, at the moment of the end 
of the control system. One will avert 
the panic and the rush on the market of 
consumers’ goods, by a gentle curtail- 
ment of the purchasing power of the 
mass of the buyers. One will preserve 
the credit of the enterprises and one will 
make it possible for them to bear the 
unavoidable expenses of changeover after 
the war. 


The consequence of such measures and 
of their good results will be to maintain 
the confidence of the public in the busi- 
ness and concerns of their country and, 
thus, to prepare, for the return of the 
peace, a stock market confident and 
wholesome, without which the recovery 
of the national prosperity—which will 
be necessary—would appear to be an al- 
most hopeless job. 


Interest payments due April 15 and May 1 
on outstanding Danish dollar bonds were to 
be paid, it was recently announced by Hen- 
rik Kauffmann, envoy extraordinary and 


minister plenipotentiary of Denmark in 


Washington. 
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Where Tax Policy is Needed 


Critique of Professor Niebyl’s article: 
“Where Tax Policy Fails’”* 


HENRY SIMON BLOCH 
Social Science Research Committee, University of Chicago 


R. NIEBYL would have been 

right in his advocacy of guns and 
butter—three years ago. His argu- 
ments will again hold water—some 
time after the conclusion of the 
peace. The writer of this article was 
himself an advocate of the guns and 
butter theory as late as in 1940.1 
But the March of Time has long pass- 
ed the green pastures of guns and 
butter. ' 

Dr. Niebyl states, ‘Conversion 
should represent ... a reserve capac- 
ity to be utilized only after most of 
the existing idle productive facilities 
have been put into operation.” How- 


ever, practically the whole durable 
goods industry is already in the pro- 
cess of conversion from consumer to 


military production. The potential 
size of this conversion was indicated 
in the Survey of Current Business 
March, 1942, which stated “‘it is cal- 
culated that in the neighborhood of 
$23 billion of the equivalent civilian 
goods output of 1941 could be con- 
verted or transferred to the war pro- 
duction program.” 

Although he is right in saying that 
“large scale conversion must 
necessarily be wasteful” it would be 
even more wasteful to allow these plants 
to stand idle during the war period 
when material and manpower are needed 
for full war production. That, of 


*The writer thanks Mr. H. G. Lewis of Univer- 
sity of Chicago for valuable suggestions in this 
discussion of points raised in ‘‘Where Tax Policy 
Fails,” by Karl H. Niebyl, in the March issue. 

In view of the subject’s importance, Dr. Niebyl 
will discuss it further in the May issue. 

1. Cf. Economic Mobilization, Washington, 1940, 
by Bloch, Lange, Harbison and Lewis. 


course, is a matter of common sense 
as much as of economics. 


Inflationary Developments 


R. NIEBYL maintains that the 
“expected increase in income pay- 
ments will not be proportionate to the 
increase in national income”. How- 
ever, annual income payments expand- 
ed from 75 billion dollars in the middle 
of 1940 to an annual rate of about 104 
billion at the end of 1941. Total con- 
sumer expenditures for privately pro- 
duced goods and services on the other 
hand must decline at least from 74 bil- 
lion dollars in 1941 to 64 billion in 
fiscal 1943, valuing the goods and ser- 
vices in the latter year at 1941 prices. 
Obviously if a great proportion of 
our national output goes to war pro- 
duction, the production of consumers’ 
goods cannot be increased at the same 
rate as the flow of money payments. 


Professor Nieby] is not clear in what 
he means by an “inflationary price 
rise”. He probably refers to a specific 
rather than a general increase in prices. 
Actually there is hardly any commodity 
the price of which has not risen during 
the last year. If we had increases only 
in prices of specific goods we might be 
able to handle the situation by means 
of administrative price controls. 

All prices are rising because money 
payments have increased and the sup- 
ply of goods is decreasing. The shelves 
may still be filled with goods, yet almost 
all stocks are being depleted. Compe- 
tition does not manifest itself any long- 
er by mutual underselling. It is a sell- 
ers’ market in which two buyers run 
after one seller. If one merchant 
marks up his prices, other will follow. 
Moreover, income payments will con- 
tinue to increase, and goods available 
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for consumption will continue to de- 
crease. 


How to Check Inflation 


HAT to do about it? Dr. Niebyl 
advocates an over-all ceiling for 
prices and general rationing. This may 
prove to be useful. This may become 
necessary. The difficulties must, how- 
ever, not be underestimated. The Brit- 
ish bacon order lists 51 different prices 
for different grades of ham and bacon. 
What about goods which sell at differ- 
ent prices during different seasons and 
in different places? The boot-legging 
propensities of human beings have not 
declined in the 20th Century. British 
workers use their excess spending 
money to buy goods on the black mar- 
ket. Germany needed the Gestapo and 
concentration camps to enforce price 
controls and rationing. It is much sim- 
pler to reduce the flow of money circu- 
lation in order to nip the evil in the 
bud. Black markets develop where 
there is an excess of spending money. 
Price controls and rationing are 
necessary, useful and even desirable. 
They assure more justice in the distri- 
bution of scarce goods. They can only 
be effective, however, if accompanied by 
fiscal controls. Even fascist countries 
must use this supplementary means of 
control. Fiscal control must not only 
be applied when “practically full em- 
ployment is reached”. It is important 
to consider the ratio of increase in the 
flow of money payments to the increase 
in the flow of consumers’ goods. 
Fiscal brakes would be useless if they 
applied only to incomes above $3000 
per year. Over 73.6% of the annual 
consumption expenditures in 1941 were 
made by consumer units (family and 
single) earning less than that amount. 
Close to 90% of the total was spent by 
consumer units earning less than 
$10,000 per year. 


Sales Tax With a Minimum Exemption 


HE question then is: Which type of 
fiscal control should be applied? 
Obviously, an income tax on the lower 
brackets can only be effectively collect- 
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ed at the source. Compulsory savings 
would have the same effect. The latter 
would have the advantage of assuring 
the worker a future benefit to be paid 
out at a time when we will again need 
increased purchasing power. 


The disadvantage of the sales tax 
are that it increases prices automatic- 
ally because it can be easily shifted and 
it takes higher percentages from the 
income of the poorer than from the 
wealthier brackets. A sales tax falls 
with particular weight upon the sub- 
marginal consumer. He would either 
have to receive a subsidy or else he 
would suffer from deprivation and be- 
come less valuable as a “human re- 
source”. If a minimum exemption 
from the sales tax were granted, this 
latter objection would lose its point. 
Such a minimum exemption would be 
possible by distributing coupon books 
with sales tax stamps allowing each in- 
dividual a certain amount of stamps 
free of charge.2 The identification sys- 
tem used in the sugar rationing pro- 
gram could be used in this case as well. 
This would constitute a minimum ex- 
emption for everbody. If a family re- 
ceives a book with say $50 worth of 
stamps free of charge, and there is a 
10% sales tax, it can buy $500 worth of 
commodities without paying a cent of 
tax. On all purchases above that min- 
imum the tax would have to be paid. 
Thus a sales tax would work as a kind 
of “normal rate” on expenditures and 
the income tax would work as a surtax 
on incomes. 


With these safeguards the character 
of the sales tax would be considerably 
changed. It would, however, still re- 
main a fact that the sales tax results 
in an initial rise of prices thus partly 
defeating its own end. An income tax 
while it also cuts the flow of money pay- 
ments does not result in such an over- 
all initial increase in prices. 


2. This proposal was mentioned to me by Pro- 
fessor Jacob Viner who had obtained it from some 
forgotten source. Dr. Charles O. Hardy, of the 
Brookings Institution, presented the proposal at 
a public lecture at Iowa State College in February, 
and expects to develop it in published form in the 
near future. 
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in trust administration since 1887. Fifty-four years of experience 
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and your customers full cooperation on both corporate and 


personal trust matters in I[I]linois. 


BUSINESS ESTABLISHED IN 1847 


This writer agrees with Professor 
Niebyl when he advocates higher rates 
on higher brackets. There is no rea- 
son why we should not have further in- 
creases in the higher brackets if the 
rates on the lower brackets are in- 
creased. The stuffing of loop-holes in 
the income tax, such as the removal of 
tax exemption from municipal and state 
bonds, the enforcement of joint returns, 
and others, will necessarily contribute 
to greater justice in taxation. There is 
no sound economic argument against 
the application of a 100% tax on income 
above a certain specified limit—at least 
for the duration. 


Controls After the War 


“Does anyone think that we shall have 
our house in order the day that the ‘cease 
fire’ order is given? Does anyone believe 
that the danger of inflation will have pass- 
ed? Our experience and that of Great 
Britain and the United States, after the 
last war, does not suggest that. 
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“In Canada, the wholesale price index, 
which had risen by 107 points during the 
war, rose by a further 50 points from No- 
vember, 1918, to May, 1920; and the cost 
of living index, the wartime increase of 
which had been 57 points, advanced by an 
additional 38 points in the same post-war 
period. The deflation in the latter part of 
1920 was thereby aggravated. There is no 
good reason to believe that the situation 
will be fundamentally different at the close 
of this war. 


“There will be a large pent-up demand 
for civilian goods and services which will 
not be capable of fulfilment until the 
machinery of peacetime industry has had 
time to resume production. If all the con- 
trols were to be suddenly removed, we 
might face a chaotic situation. Business 
will be anything but ‘as usual,’ and Govern- 
ment policy will of necessity play a major 
role in the process of readjustment from a 
war to peace-time economy.” 


—J. A. McLeod, 


President, Bank of Nova Scotia, in 
address at 1942 annual meeting. 
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RESOURCES 


CASH AND DUE FROM BANKS . . ... . . « « $1,254,614,212.64 


U. S. GovERNMENT OBLIGATIONS, DIRECT AND FULLY 
GUARANTEED . . . ia «2 «+ &@ © « « » See 


STATE AND MUNICIPAL SECURITIES. . . . . - ~  129,334,801.56 
STocK oF FEDERAL RESERVE BANK. ...... 6,016,200.00 
A 190,728,145.63 
Loans, DiscoUNTS AND BANKERS’ ACCEPTANCES . . 830,805,951.76 
Perry. 4 6 & 6s + « & * * © ® % 37,506,299.93 
Gemmn Mmat. Merame 2. nw ttt tl hl tl tl 6,991,907.49 
MORTGAGES . . . oe ee ae ee ae ee ee 8,091 ,008.64 





CuSTOMERS’ ACCEPTANCE LIABILITY ..... . 3,869,157.06 
en. .« 6 ik + + 6 ee BO oe ee 13,598,310.34 
$3,899,438,540.14 
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CAPITAL FUNDS: 


Capita, Stock. . .. . « « $100,270,000.00 
BUNPIUS . 1 tw ltl tl tlw ll w[|«(CURRB ZITO ROOOO 
UNDIVIDED PROFITS .... . 43,042 ,790.56 





$ 243,582,790.56 
RESERVE FOR CONTINGENCIES. . . . + + «© « «© 11,378,181.79 


RESERVE FOR TAXES, INTEREST, ETC. . . ...- . 3,152,304.45 
DEPOSITS. . . cw wee @ « «© = Cees 


ACCEPTANCES OUTSTANDING ......+ +. -s 4,725,756.73 


LIABILITY AS ENDORSER ON ACCEPTANCES AND FOREIGN 
a. =a os 6s eh ee we oe ee 8! 413,824.79 


ee ee ee ee ee ee 7,929,036.47 
$3,899,438,540.14 


United States Government and other securities carried at $372,136,656.30 are pledged 
to secure public and trust deposits and for other purposes as required or permitted by law. 
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DIGEST SECTION 


Highlights of news and discussion on current economic 
topics from leading publications, addresses and reports. 


Optimum Hours of Work in War Production 


[Conclusions of a study prepared and published by The Industrial Relations Section 
of Princeton University] 


N overwhelming proportion of execu- 

tives checked in our survey expressed 

the judgment that an 8-hour day and 48- 

hour week were the optimum hours per male 

worker for maximum, sustained production 
in war industries. 


Weekly Hours Number 
Considered to of 
be Optimum Companies 


12 


The variation in optimum depends on a 
number of factors, principally, the physical 
effort involved, the speed and intensity of the 
work, and the physical capacity of the work- 
ers. Hours less than 40 per week do not 
increase individual productivity and hours 
above 60 a week definitely decrease pro- 
ductivity and increase absences and acci- 
dents. The optimum hours of work for 
men are more likely to range above than 
below 48 when the work is light and work- 
ing conditions are good and particularly 
if a man can set his own pace. 


Physiological limitations and domestic ar- 
rangements make it difficult for wo- 
men to work more than eight hours a 
day. Under favorable conditions of work, 
the 48-hour week is not likely to be detri- 
mental to a woman’s health. Taking into 
account household and family responsibil- 
ities, however, the 40-hour week is more 
nearly the optimum for women industrial 
workers. 


Companies which have employed workers 
on a seven-day week, even for a short time, 


have observed a decrease in productivity, 
an increase in accidents, and a sharp in- 
crease in absenteeism. 


Increase in Absenteeism 


There is an invariable increase in absen- 
teeism when hours go over 48, and a prob- 
able increase in accident frequency. In so 
far as other factors affecting this increase 
can be controlled, absences and accidents 
may be kept within reasonable bounds even 
with longer hours. Attention to the health 
of the workers, more adequate housing, as- 
sistance in caring for the children of work- 
ing mothers are all matters which may 
reduce absenteeism and turnover. 


A sudden change to considerably longer 
hours, and perhaps to a new job or a new 
work schedule, is not easy. In general, 
keeping employees informed of the com- 
pany’s contribution to the war effort, and 
in particular, providing bulletins or charts 
showing production in relation to quotas, 
helps to keep employees reminded of the 
importance of their own work in the total 
defense effort and encourages sustained in- 
dividual productivity. 

Hours over 60 per week do not result in 
proportionally increased production except 
for short periods of time. The results of 
excessive overtime on the workers’ health 
and mental condition show up quickly in 
lost time and lowered efficiency. Opti- 
mum hours must be set in terms of months 
and years, rather than on the basis of a 
few weeks’ production. Although the im- 
mediate situation may require maximum 
production from workers already employed, 
the probable duration of the war makes it 
imperative for American industry to hire 
and train additional workers just as quickly 
as possible to permit the reduction of week- 
ly hours to a level that can be maintained 
effectively by the majority of our workers. 





TRUSTS and ESTATES—April 1942 


New Capital for Entrepreneurs 


GEO. H. SEFEROVICH 
Loyola University, New Orleans, Louisiana 


AR has an insatiable appetite for 

capital goods, i.e., for machinery, 
tools, and materials with which other 
goods are produced. From each major 
war we have emerged with an increase 
in plant and equipment, highly paid 
skilled labor, and experienced and sea- 
soned management. It is the readjust- 
ment and rearrangement of these factors 
of production which strain our economic 
system and cause temporary stagnation. 
As an immature industrial economy we 
found it easier to grow up to the capital- 
ization caused by war. Capital forma- 
tion for the execution of war effort is 
both rapid and voluminous and causes 
increased industrial maturity of the 
economy. This maturity in turn reduces 
the rate of capital formation. Low level 
production, unused plant capacity, and 
underemployment are all consequences of 
a reduced rate of capital formation. 


The producing facilities created for 
the First World War were absorbed to a 
great extent by the constant flow of new 
capital into industry during the nine- 
teen twenties. From 1923 to 1929 the 
national income averaged $77 billion a 
year of which 24% was being plowed 
back in new capital investments. 


By the end of the 1920s, the absence of 
industrial innovations together with the 
existence of excess capacity caused the 
disappearance of new capital formation 
and stagnation of capital markets. Defi- 
cit financing was resorted to by the gov- 
ernment to prime the pump. The strat- 
egy of the recovery program was de- 
signed to stimulate the durable goods and 
capital goods industries by creating con- 
sumer demand. A recovery based on con- 
sumption, however, does not possess 
enough internal energy to propel itself 
into a sustained level of full employment 
of resources. Thus, the “consumption 
recovery” of 1934-37 never stimulated 
the capital goods industries. 


From address before New Orleans Chapter, Na- 
tional Assn. of Cost Accountants. 


The defense program finally stimulated 
the durable goods industries and in 18 
months caused industrial activity to 
reach levels never before attained in 
our history. The Federal Reserve 
Board’s Production Index increased 50 
points after the inception of the defense 
program to the high of 166 in Novem- 
ber 1941. Income payments increased 
19% and national income advanced to 
an annual $95 billion. History has wit- 
nessed neither such volume nor the rate 
of our industrial production. Such ca- 
pacity has never been created before. 


Trends in Financing and Location 


Two trends are now evident; the first 
concerned with the methods of financing 
the defense effort and the second with 
the geographical distribution of indus- 
try. From June, 1940 through August, 
1941 $4.6 billion have been spent in plant 
and equipment of which 78% was spent 
by the government and the balance by 
private industry. Two-thirds of the 
government total has been spent by the 
army and navy and maritime commis- 
sion, and one-third by the Defense Plant 
Corporation. 

Government ownership predominates 
in fields not attractive to private capital; 
e.g., 95% of new ammunition plants, 
91% of gun producing plants, 96% of 
shipbuilding capacity, and 88% of air- 
craft plants. Privately financed plant 
exceeds publicly financed plant in fuel 
production, machinery production, and in 
the production of chemicals and nonfer- 
rous metals. 

Secondly, a comparison of defense con- 
tracts awarded with the value added by 
manufacture in 1939 shows significant 
shifting and spreading of industry. For 
example, the West South Central States 
accounted for only 3% of the value added 
by manufacture in 1939, but received 
5% of the awarded defense contracts. 
The fact that a complex of new indus- 
tries has been created in the short period 
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of two years, together with the need for 
locating plants in relatively safe interior 
cities, has caused some uneconomic in- 
dustrial locations. Nevertheless, during 
the post-war readjustment period many 
of the new industrial centers will prove 
to be economical and cause changes in 
our distributive mechanism. 


Business Ingenuity, or Salvage 


To assume that the government in the 
post war period must again come to the 
rescue of business, is a defeatist atti- 
tude. In order to absorb this newly 
created capacity, business must create 
its own demand by exercising the same 
ingenuity which has made possible the 
overcoming of the time handicap granted 
to the axis powers. Business must think 
in terms of innovations. New invest- 
ment outlets will create demands which 
will absorb the tremendous capacity that 
has been created in the short period of 
two years. If we again turn to the gov- 
ernment to stimulate consumption, then 
we have not learned the profound eco- 
nomic lesson taught during the attempted 
consumption recovery of 1934-37. Our 
present level of activity is a result of 
production, not a result of consumption. 


Capital expenditures occur principally 
as the result of innovations. A new pro- 
duct or a new technical process causes 
investment. Business must direct its 
thinking down this channel, not down the 
channel of defeatism. All the current 
talk of the depression to follow merely 
sets into motion a chain of psychological 
effects which are sufficient to stifle in- 
novations. 

However, it is entirely possible that 
once an economy is as capitalized as ours, 
innovations may be introduced which are 
not as capital-hungry. That is, new pro- 
cesses and new industries might not re- 
quire the tremendous capital investment 
which has been required by the railway 
and automobile industries. In _ that 
event, it is more important than ever 
before that monopoly elements be re- 
moved from business, in order that a host 
of small volume capital users may com- 
pensate for the lack of a few large vol- 
ume consumers of capital. It is as im- 
perative that monopoly elements be re- 
moved from business as it is for gov- 


Missouri’‘s 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 

It administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 


ernment to be removed. A dictatorship 
by business is to be feared as much as 
a dictatorship by government. 

The post-war level of employment and 
income will be determined by our abil- 
ity to absorb the new productive capac- 
ity. This will in turn depend on how 
fully we employ our resources. Maxi- 
mum use of our vast resources will come 
when the creative entrepreneur is rein- 
stated to his proper role of innovator. 
Therefore, this whole chain depends on 
how quickly we can eliminate monopoly 
elements, rigid cost and price structures, 
and restrictive government policies from 
business. 


High Prices Paid at London 
Art Auction 


One of the biggest and most important 
art sales in London since the war began was 
held in Christie’s auction rooms recently at 
which 34,527 pounds changed hands. High 
prices were paid in the face of heavy tax- 
ation, indicating that wealthy Britons are 
investing much of their capital in tangible 
assets and that art in estates has a market, 
even in the thick of war. 
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Control of Prices and Inflation 


LEON HENDERSON 
Administrator, Office of Price Administration* 


LIKE to reduce the elements of inflation 

to terms of simple mathematics. In 
1942, there will be at least $6 billion more 
of buying power in the market than there 
was in 1941. But—during this year—we 
shall be forced to get along with at least 9 
billion dollars less of goods and services 
than we had last year. 

We are short 15 billion dollars—and 
this is the present size of the inflation 
problem. If farm prices go up—it will be 
more than $15 billion. If wages go up—it 
will surely be more. If profits advance— 
it will be more. 

Last year, there was an excess of 16 bil- 
lion dollars in income over consumers goods 
and services of which 4 billions went into 
personal taxes and 12 billions were saved. 
Out of the this year’s 102 billions, dollars 
of income payments, the normal savings 


*From address before the National Farm Insti- 
tute, Feb. 21, 1942. 





Oh, Mr. Henderson, There Must Be 
a Leak Some Place 


© 1942, New York Tribune Inc. 


and new taxes now under consideration 
will absorb about 22 billions, leaving 80 
billions to be spent on consumers goods and 
services and pressing against 65 billions 
of supply, or an excess of demand over sup- 
ply of 20 odd percent. That is—about $5 
in money will be competing for every $4 
worth of stuff. 

That excess 15 billion dollars will be 
rattling around with no place to go if we 
let it alone except into inflation. Our price 
ceilings can’t control it; monetary, tax and 
wage policies won’t do the job alone. It 
will require, in my judgment, the voluntary 
discipline of a free people to hold the line. 
Self-imposed restraints by labor, by agri- 
culture and by industry will be required to 
forestall the consequences of inflation. 


The price control mechanism is not adapt- 
ed for wage regulation; problems of wage 
adjustment should be approached from the 
standpoint of the existing agencies. Prices 
could not be kept in line and inflation could 
not be avoided if wages were left free in 
a period in which an increased volume of 
purchasing power was accompanied by a 
reduction in the available amount of goods. 


Any general increase in basic wage rates 
will compound an already difficult problem 
in the price field. This is not to say that 
individual adjustments may not be required, 
particularly in the lower groups where the 
objective must be to maintain a decent 
standard of living. And that applies to all 
groups in our economy. 


The decreased output of consumers goods 
and services spells a decrease in our stand- 
ard of living as a nation. We can’t all of 
us protect our standard of living by push- 
ing up our income to match the increase in 
living costs. Just as rapidly as we push 
up our incomes, we shall push up prices. 


The principal question is whether this 
inevitable decrease in the standard of liv- 
ing will be shared equitably. If one group, 
by increasing its income, succeeds in main- 
taining its present living standard, it will 
force some other group to take a cut which 
is even greater than the average for the 
nation as a whole. Justice demands that 
the burden be distributed equitably. 


It is going to be a smaller income pie and 
it is our job to see that the cuts in the 
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pieces come where they can do the least 
harm to our national strength and our 
national morale. 

The principle of adjusting wages to the 
cost of living should be limited to those 
workers who are really on a sub-standard 
level. 

As with wage rates, an advance in most 
farm prices would be illusory. The plain 
arithmetic is that as one group of prices 
advances, the cost of living increases and 
other prices go up. It is merely changing 
price tags without benefit to any consumer 
or producer and with grave threats of dis- 
aster to the country as a whole. 

I’m proud of the record made by Amer- 
ican business under our price ceilings. But 
I am also sensitive to the fact that under 
these ceilings very liberal profits have been 
made. These came mainly from a contin- 
ued high level of near capacity operation. 
Those golden days have gone—those days 
in which 10 and 15, yes even 20% wage in- 
creases could be absorbed, and leave profits 
at highest levels of a decade. 

Now we are on the down side. Since mid- 
summer, the unit cost of manufacture has 


been increasing. We expect manufacturers 
to absorb these increased costs—consistent 
with the profit standards of the Price Con- 
trol Act. And we shall expect distributors 
—wholesale and retail—to average their in- 
ventories and thus to put brakes on prices. 


The Government can and will impose re- 
straints and evolve policies. In the price 
control field, unlike England or Canada 
or the other democracies, we have set defi- 
nite standards to follow. Congress has told 
us the limits within which we can operate. 
Under the democratic tradition, parties af- 
fected by price schedules have the right and 
opportunity to protest and be heard. We 
must act upon a record based upon facts 
and not hunches or predilection. Whether 
this process will work depends as I have 
said upon the acceptance by a free people 
of the controls that are put in motion for 
the general benefit. Can we in a democracy 
voluntarily adapt our institutions and eco- 
nomic processes speedily and effectively to 
the requirements of total war without loss 
of essential liberties? Upon that answer 
depends the future of humanity. I think 
the answer is YES. 


How to Pay for the War 


DR. GEORGE A. STEINER 
Assistant Professor of Finance, Indiana University 


O sound program for financing the war 
can be formulated without recog- 
nition of these fundamental objectives of 
wartime fiscal policy: 
1. Provide enough revenue to finance 
the war program. 


Investment Bulletin, March, 1942. 


2. Facilitate the shift to a war econ- 
omy; that is, (a) it should help to divert 
resources from peacetime to wartime use; 


(b) it should impose the least possible de- 
terrent to maximum production of both 
military and essential civilian goods; and 


(c) it should minimize maladjustments, 
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such as price inflation, in our economic sys- 
tem. 

3. Distribute the financial burdens of the 
war program as equitably as possible. 

4. Help to avoid some of the economic 
maladjustments which may be expected to 
arise during the postwar period. For ex- 
ample, if the middle and lower income 
groups purchase bonds in quantity during 
the war, liquidation of those bonds after 
the war would increase mass purchasing 
power at a most opportune time. 

A program to accomplish these objectives 
would include a withholding tax, or one 
which is deducted at the source of payment 
of income. This would eliminate the time 
lag involved in the present system of re- 
turns and facilitate tax budgeting. 

Second, exemptions should be permitted. 
Either a flat minimum exemption or a more 
equitable exemption based upon dependents, 
should not unreasonably complicate ad- 
ministrative problems. Most of the taxes 
under this sort of plan would be withheld 
by employers from pay envelopes. Collec- 
tions from farmers would present a prob- 
lem, but advances which have been made in 
farm accounting and farm administration 
under the agricultural program would help 
to lessen the problem. 

Third, after exemptions were allowed 


rates could be easily levied progressively; 
that is, the remaining income between $500 
and $1,000 could be taxed at, say 5 percent. 
Rates could be increased 1 percent for each 
additional $250 or $500 of income up to, 
say $4,000, after which a flat rate would 


apply. The extent of progression, of 
course, would have to be linked with surtax 
rates. To eliminate administrative com- 
plications it probably would be advisable 
to retain the present method of tax returns 
for surtax income payments. For those ex- 
periencing marked increases or decreases 
in income over a yearly period, the annual 
income tax return could easily facilitate 
necessary adjustments one way or another. 
Up to this point, the only real difference 
between the proposal and present tax meth- 
ods is the suggestion for a source-deductions 
tax and progressive normal tax rates. There 
are two additional features which seem to 
be an integral part of a plan such as this. 
First, tax justice warrants a reduction 
rather than an increase in excise levies on 
articles not competing with the war-pro- 
duction program. Such levies fall with spe- 
cial impact on the lower income groups. To 
reduce these taxes and to increase income 
taxes, even though the latter may be rather 
steep on all income groups, would serve to 
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make the tax system less unjust than it is 
now. 

Second, more tax justice could be injected 
into the tax structure if the income tax 
were co-ordinated with some form of loan. 
For example, all of the income taxes collect- 
ed from those earning under, say $500 or 
$750 could be retained not as taxes but as 
loans to be returned following the war. As 
income rose, the proportion of income re- 
tained but returnable after the war could 
be reduced. 


Post War Effect 


The adoption of a loan plan could provide 
desirable progression after rather than dur- 
ing the war. For example, a person with 
an income of $2,000 might find that all taxes 
amount to 25 percent of his income of which 
$200 would be a loan. A person making 
$5,000 might pay a total of 22 percent of 
his income in the form of taxes of which 
$100 would be a loan. After the war, the re- 
turn of $200 to the first individual and 
$100 to the second would readjust the load 
to $300, or 15 percent on the first, and 
$1,000, or 20 percent on the second, a more 
equitable condition. In this light the pro- 
posal suggested might be termed a “delayed 
progressive normal income tax.” 


No doubt a great many questions are in 
the reader’s mind regarding the loan pro- 
posal. Several comments may be made. 
The loans could be evidenced by bonds or 
loan certificates of the present United States 
Savings Bond variety. A $25 bond or cer- 
tificate could be acquired after an em- 
ployer has collected $18.75 from an em- 
ployee. These bonds or certificates should 
not be negotiable nor cashable until after 
the war and at a time when the govern- 
ment establishes a date for release. Only 
in exceptional circumstances, such as sick- 
ness, etc., should these obligations be made 
cashable, else the purpose of the plan 
would be defeated. 

At the expiration of the emergency the 
securities would no doubt be paid by means 
of bank credit expansion, or refunding. 
Thus, we have here a variation of the 
“pump priming” policy of the federal gov- 
ernment as practiced during the depression 
years, and, as such, it is subject to the dif- 
ficulties and shortcomings of that plan. Yet, 
the distribution of cash in this manner 
seems more desirable than extensive relief 
payments and at the same time would place 
money purchasing power in the hands of 
all people, which should help to avoid some 
of the difficulties expected to arise in con- 
version back to a peacetime basis. 
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Post War Economic Policy 


ALVIN H. HANSEN and C. P. KINDLEBERGER 


RIOR to this war the United States 
spent no less than a billion dollars a 
year to attain physical security. When this 
war is over we shall need to spend several 
billion dollars a year as the American con- 
tribution towards laying the foundations 
of international security. The essential 
foundation upon which the international 
security of the future must be built is an 
economic order so managed and controlled 
that it will be capable of sustaining full 
employment and developing a rising stand- 
ard of living as rapidly as technical pro- 
gress and world productivity will permit. 
The very survival of our present institu- 
tions, including political democracy and pri- 
vate enterprise, depends upon our taking a 
bolder attitude toward public developmental 
projects in terms both of human and phys- 
ical resources, and both in our own country 
and throughout the world. 


In time of war governments must and do 
assume more direction of economic life; 
after this war they will probably be given 
increased responsibility for trying to get 
rid of unemployment in their respective 
nations and to establish higher minimum 
standards for the low-income groups; while 
the degree of control exercised in the post- 
war period will be less than that exercised 


during the war, it nevertheless will be 
greater than it used to be before the war. 

The larger aims of economic policy in 
the postwar world seem likely to be the fol- 
lowing: 1, a positive expansionist program 
designed to achieve and to maintain full 
employment; 2, a program of development 
designed to raise productivity throughout 
the world; and 38, the establishment of 
higher minimum standards of nutrition, 
health, education and housing everywhere. 
We venture to assert that international col- 
laboration to achieve each of these three 
ends will constitute the primary economic 
task of the postwar period. 


Capital and technical skill should both 
be made available under international gov- 
ernmental auspices. The lending govern- 
ments should of course assure themselves 
that the projects to be undertaken are rea- 
sonably capable of achieving the desired 
results and that the countries in question 
are themselves providing as much capital 
and technical skill as possible and are as- 
suming the maximum responsibility possi- 
ble for making the undertakings a success. 
In exchange for these assurances, they 
should be willing to lend capital. In the 
first instance it would be money, but actual- 
ly as time went on this would be trans- 
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formed into turbines, steel, cement mixers 
and steam shovels. The rates of interest, 
if any, should be low and payments should 
be asked for over extended periods of time. 
Repayment would become possible in the 
long run as the productivity of the region 
in question was increased; and the ex- 
change aspect of repayment would not be 
unmanageable if world prosperity and full 
employment were maintained. 


Former methods of foreign lending and 
investment are no longer suitable from the 
standpoint of either the lending countries 


or the borrowing countries. New machin- 
ery must be devised. The relatively new 
device of the Government Corporation or 
the Government Authority might very well 
be assigned a major role. A sort of Inter- 
national R. F. C. might prove a suitable 
device for stimulating foreign investment. 
On the one side, there will be need for an 
international public development corpor- 
ation to promote large-scale projects in in- 
dustrially backward countries and areas; 
on the other side for an _ international 
authority under which private corporations 
seeking foreign investment outlets could 
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obtain minimum guarantees based on the 
principle of insurance, and under which 
their operations and conduct could be regu- 
larized. 


Of course, the direct outlays on the sort 
of development projects which we have in 
mind will not always bring back 100 cents 
on the dollar. Nevertheless, it can be said 
in general that the indirect effects of an 
international program of expansion will 
reinforce and sustain our internal program 
of expansion. Moreover, such a program 
constitutes an investment on behalf of in- 
ternational security. The cost should be 
considered in the same category as the cost 
of educating our youth, maintaining police 
and firefighting forces and supporting the 
army and navy. The benefits of these 
expenditures are real even though they 
cannot be measured in terms of money 
or bookkeeping. Increases in the produc- 
tivity of the Balkan peasant, of the Hindu 
and Moslem in India, of the Chinese may 
seem of remote interest to many Americans; 
but they will contribute in the long run to 
both the economic and the political secur- 
ity of the United States. 

With increasing productivity will go in- 
creased consumption and better conditions 
for millions of people who formerly lived 
under, or very close to, subsistence stand- 
ards. 

To the extent that consumption is in- 
efficient and wasteful through lack of 
knowledge there is a task of education to 
be performed. This must be undertaken 
mainly by national governments. Similarly, 
the improvement of housing standards for 
lower income groups is a job for domestic 
authorities. At the same time, an inter- 
national contribution can be made through 
the exchange of research information and 
technological developments. 


If the United States determines to take 
the lead in helping attain these goals it 
must realize that a heavy cost is involved. 
But that cost would be far less than the 
costs of new deep depressions and new 
world wars. That is something which we 
really cannot afford. In the past we have 
failed to recognize the great responsibility 
which goes with vast power, political and 
economic. We must be prepared to make 
a contribution in both fields. We must 
recognize our political responsibilities for 
maintaining world peace; and equally we 
must recognize our economic responsibilities 
for achieving and maintaining world pros- 
perity. 

Extracted from Foreign Affairs, April 1942 
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Foreign War Economy 


CANADA’S LABOR MOBILIZATION— 
A complete inventory of manpower for war 
and essential civilian services is being built 
up. All new employment of men between 
the ages of 17 and 45 in non-essential in- 
dustries and occupations is barred except 
under permits or for those honorably dis- 
charged from the fighting services and those 
rejected because of physical unfitness. Farm 
workers may not leave thier present jobs 
except to enlist or to accept seasonal em- 
ployment in manufacturing industries when 
they are not needed on the farm. In addi- 
tion, a pool of professional men, including 
engineers, architects, chemists and other 
scientists, is being formed. Employers must 
release them for war work if their services 
are required, and reinstate them in their 
present jobs after the war. 


BRAZILIAN DEVELOPMENTS — New 
steps in the development of Brazil’s pro- 
duction of vegetable oils are in preparation. 
A group of technicians has been sent from 
the United States as a result of the work 
of the Office of the Coordinator of Inter- 
American Affairs, which has under consider- 
ation a variety of contemplated projects for 
developing within the Americas the output 
of essential materials heretofore supplied 
_ mainly or wholly by Asia and the East In- 
dies. 

The completion of four additional eco- 
nomic agreements between the governments 
of Brazil and the United States has been 
announced in Washington. These new steps 
in collaboration include an extended lend- 
lease arrangement, preparation for the 
long-term development of certain produc- 
tive enterprises, and related financial pro- 
visions. 

—Guaranty Survey, March 30, 1942 


CLOTHING RATIONING — The issue of 
clothing cards in France was instituted in 
January. The manufacture of clothing is 
at a very low level. Normally, France im- 
ported roughly 90 per cent of its textile 
fibres. During 1941 the manufacture of 
rayon and cellwool covered only one-sixth of 
the total demanded. Further expansion of 
their manufacture is hampered by the lack 
of building material and workers. 

In Sweden, a clothing card has been is- 
sued which. contains 120 coupons for man, 
110 for women, and 100 for children. The 
coupons are valid for 18 months. Silk and 


artificial silk, as well as clothing containing 
cellwool, remain unrationed. Household 
linen and furnishing materials, however, 
are rationed. The total quantities available 
for each person are roughly equal to the 
German rations. 

—Economist, Feb. 7, 1942 


ITALIAN PRICE FIXING — A decree 
of March 30th fixed lower prices for flour, 
rice, potatoes, oils and fats. To prevent 
rising prices it was also reported that there 
would be a ban on real estates sales. 


BRITISH POST-WAR CREDIT FOR 
ARMED FORCES — The British Govern- 
ment proposes to grant a post-war credit 
of six pence (approximately $0.10) per day 
to persons of all ratings and ranks in the 
armed forces and four pence (approximate- 
ly $0.06) per day for all members of the 
Women’s Forces for every day of service 
from January 1 of this year. 


Money so accumulated will be made avail- 
able to the persons concerned at the end of 
the war in the form of a deposit in the Post 
Office Savings Bank. 


The proposal is an outgrowth of the crit- 
icism that industrial workers in Great 
Britain not only have higher wage scales 
but can also look forward to the post-war 
income tax repayments. 

—U. S. Dept. of Commerce 


BRITISH WAR FINANCE—The budget 
for 1942-43 calls for expenditures of 
$21,144,000,000, an increase of $2.4 billion 
over 1941-42. Income taxes which were 
raised to 50% last year are not to be further 
increased. Major emphasis is placed upon 
indirect taxes to increase revenues. The 
Purchase Tax on luxuries such as silk, suit- 
cases, clocks, household furnishings, etc., is 
increased to 66%4% of the wholesale price 
from 3344% last year. This will be almost 
50% at the retail level. To stimulate the 
use of “utility clothing” they are exempt 
from the tax. Taxes on wines, beer, whis- 
key and entertainment and duties on to- 
bacco are also sharply increased. The 
Chancellor of the Exchequer estimated that 
these taxes which fall heavily upon the low 
income groups were necessary because after 
the payment of income taxes 85% of the 
net purchasing power would remain in the 
hands of those with incomes under $2000. 
He also estimated that complete confisca- 
tion of all incomes in excess of $8000 would 
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increase the yield only about $120,000,000. 
Simpler forms for filing returns are to be 
furnished and each taxpayer is to be given 
a receipt showing the size of the post war 
credit he has accumulated. 


CANADIAN CONTROLS — MISCEL- 
LANEOUS — Due to the critical shortage 
of rubber and the necessity to conserve pre- 
sent stocks, merchants have been forbidden 
to display in store windows or to advertise 
many rubber products including: shoes with 
rubber soles and heels, hot water bottles, 
bathing suits, golf balls, hand balls, hose, 
erasers, etc. Many exceptions are being 
made to the general price freezing, especial- 
ly in connection with seasonal goods. Spe- 
cial rations of sugar have been granted to 
make jams and preserves. Automobile 
dealers are permitted to add from $12 to 
$13 per month to the price of new cars to 
cover storage, interest and _ insurance 
charges. Colored gasoline is being used 
for heating, lighting, cooking and washing 
appliances. Almost 900 owners of commer- 
cial and industrial heating plants have been 
ordered to switch from oil to coal as a con- 
servation measure. To eliminate duplicate 
orders on the books of Canadian steel pro- 
ducers all orders on their books on Decem- 
ber 1, 1941, and not filled by April 6, 1942, 
have been cancelled. 


AUSTRALIAN CONTROLS OVER 
PROPERTY — Amendment of the regula- 
tion prohibiting transfer of property per- 
mits sale of agricultural and similar land 
without consent of the authorities if the 
land has been used for agricultural pur- 
poses for 12 months immediately prior to the 
sale. All other land may be sold without 
consent if it has been owned by the seller 
for not less than 12 months immediately 
preceding the date of sale. 
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In each case the price must not exceed by 
more than 10 per cent the fair value as at 
February 10, 1942. The seller must supply 
certain information to the Treasury within 
seven days after the sale. 

Shares, stocks, and debentures of a com- 
pany may be sold without consent if the 
seller has been the registered owner for not 
less than five months. Minimum and max- 
imum prices at which shares may be sold 
have been fixed by Stock Exchanges after 
consultation with the Treasurer. If shares 
officially listed on Exchange are not sold 
through a member of the Stock Exchange, 
details of the transaction must be supplied 
to the Treasurer within seven days of the 
date of the sale. Borrowing money for the 
purpose of purchasing shares is prohibited. 
Transfer must be completed within 21 days 
of the sale. 


Australian War Damage 
Property Regulations 


The Australian National Security (War 
Damage Property) Regulations to cover 
war damage to property and goods in Aus- 
tralia and external territories, including 
mandated territories, will be administered 
by a three-man commission. 

The rates of contribution are: Compul- 
sory—Fixed property, four shillings per 
cent; stock and plant over £1,000 ($3,250) 
eight shillings per cent; wool in store two 
shillings sixpence per cent. 

Voluntary—Stock, plant up to £1,000, 
eight shillings per cent; wool from sheeps’ 
back to store, sixpence per cent; farm im- 
provements four shillings per cent; grow- 
ing crops, for less than 12 months cover, 
four shillings per cent; for more than 12 
months cover eight shillings per cent; live 
stock, four shillings per cent. 

The contribution period is until December 
31, 1942, except in special cases such as 
growing crops, when the period is from 
the time of payment until harvesting. 

Contributions will be collected on build- 
ings and fixed property by local authorities 
and by insurance companies for: 

(a) Stock and plant where both com- 
pulsory and voluntary are involved; 

(b) Voluntary insurance, private chat- 
tels, live-stock crops, fencing, and wool. 

Generally, compensation due under the 
scheme will not be paid until the conclusion 
of hostilities. In cases of distress, however, 
payments not exceeding £50 ($163) may 
be made. 
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In the Service of the Nation 
Editorial 


MERICA is now, or is on the brink of becoming, the world’s most 

powerful military machine, largely because of its industrial suprem- 
acy and managerial ingenuity. We are now in process of the greatest 
mobilization of manpower in our history to provide men for the armed 
forces. Men by the scores of thousands are leaving the farm, shop and 
office to enlist. Between the draft boards’ calls and the flood of applica- 
tions for commissions or simple enlistment, a tremendous personnel prob- 
lem is facing American business, and this is especially true of the finan- 
cial field. Again, our special American virtue of enthusiasm gives promise 
—but needs restraint. Instead of simply taking the “as usual” out of 
“Business As Usual,” it is taking the business out too. 

The first business—for any business—is to contribute the most of man, 
material and machine-power to the war effort. But that does not mean that 
everyone should try to get on the firing line—or on the Washington line. Vic- 
tory does not go to the side with the most men in uniform—as the lesson of the 
conquered countries tries to tell us—but to the best equipped and coordinated 
forces. That puts the emphasis on supply, which is a matter of full national 
health, useful employment, safe transport and morale generally. Yet organiza- 
tions that generations have worked to build, businesses which are vital to living 
as well as to killing, are in danger of being thrown overboard by emotional irre- 
sponsibility of those who do not believe they are in the war until they smell the 
powder—or feel the importance of “issuin’ orders.” 

This is of all times the one to respect that great line from Wordsworth, in 
his description of The Happy Warrior as one “who kept the law in calmness made, 
and sees what he foresaw.” Each man can help most by using his best judg- 
ment as to what he is best fitted to do; one able scientist in the laboratory may 
be worth thousands in the fox-holes. In our natural urge to get into the thick 
of the scrap it is hard to be cautious, yet those who perform socially useful func- 
tions may well pause, before dashing for the uniform, to inquire whether they 
are more valuable in protecting the nation as a going business rather than as a 
bankrupt arsenal; there is a happy medium. 


HE great adventure is overseas, the visible drama of titanic struggle is on 
the field of battle, but there is a home front too that must be kept together, 


571 
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for it is the soldiers’ supplier of arms now and opportunity in the future. It 
would be fatal not to recall the internal collapse which led to Germany’s defeat 
before. Victory demands more than a superiority of war material; it demands 
a superiority of human material—both to provide the “tools” and the “labor” 
of battle: at the right place at the right time in the right quantities. Nothing 
is more inconsiderate of the national welfare than wastage of the coming “short- 
age”: MANPOWER. And that does not mean only manual skill (though the 
present emphasis in classification cards and elsewhere suggests this) nor does 
it mean governmental skill (the British tried to win a certain revolution by 
“remote control” from the Houses of Parliament). Rather, there is a shortage in 
discrimination of the relative values of manpower. The need is for a clear-cut 
policy as to “essential” industries, based on uniformly acceptable objectives for 
the winning of the war and preparation for the peace. This list could be com- 
piled two ways: by starting with the most positive war essentials such as alum- 
inum reduction facilities as to plants and machine tool makers as to manpower, 
and at the same time elimination of the most negative diversions, such as most 
N.Y.A. machine hoards, and ablebodied unemployed or such as do historic re- 
search. This is the time to make it, not to copy it. 

And from the part-time work and service of millions of men and women in 
useful civilian businesses can be drawn one of the greatest armies ever known, 
what may shortly come into recognition as “limited service,” by which many can 
devote enough time to present productive jobs and yet have opportunity for 
active defense work in their localities. It does not make sense to send key men 
in any field, after a short-course in arms, to a distant continent, while regular 
troops are immobilized on home defense duties or there is need of more factory 
production, etc. that could be done by part-time effort of millions of patriotic cit- 
izens who want to do active service. 


The New Bank Draft 


Or is it a Blitz on Institutional Waste? 


HIS is the sort of war that will put an end to most wasteful methods, or to 

the businesses—and banks—that continue to indulge in them. The draft 
that is now blowing will clean out musty methods as it has men and machines. 
It will force economies that have been postponed until now time is so precious 
it is hard to put many of them into operation. But there are several important 
ways in which legal, administrative and investment red tape and duplication 
of effort and waste of materials can be substantially cut. 

Man and machine and money-earning-power shortages together are bound to 
force the cooperation necessary to bring some such economies about. And by 
“stripping for action” the financial and business firms will take a long step not 
only in aiding the war effort but also in attaining the respect of the public that 
is so vital to assure a healthy trend back to private enterprise after the war. 

Here are specific opportunities: First, for the management of real property 
or mortgage investments, centralized facilities can be created to jointly serve all 
banking or investment institutions locally, particularly in inspection and main- 
tenance, collection, neighborhood and other statistical studies (according to prac- 
tically standardized forms), and perhaps for other functions such as. rental or 
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sale listing. Decimation of investment personnel, as well as of sales representa- 
tives (even possibly including territorial contact executives), may be so acute 
as to force centralized bureaus in each major trade or wealth center to,be esta- 
blished for continuance of securities research. Excellent precedent exists in the 
successful operation of similar facilities in the Savings Banks Trust Company in 
New York. 


STUDY of occupational classifications on military registration forms, a dis- 

cussion with officials of the principles governing occupational deferment, a 
glance at the classified ad pages, along with the news in the economic press, should 
convince anyone that the burden of proof is on those ablebodied and actually or 
potentially independent young men who are engaged in work that is not only 
non-essential to war but non-replaceable. While the trend is to replace largely 
with women, this is not always practicable, and even they may not long be avail- 
able to any service that could be as well done by some form of “pooling.” 

In the legal and administrative division of financial work, the trust depart- 
ment offers a good example. In the first place, there is now ample opportunity, 
incentive and receptivity to the idea of more uniform and simplified planning of 
trusts; and the common trust fund should receive deserved impetus. Courts 
and bar committees might well be coordinated with trust association committee 
work to simplify court forms and accountancy. Simple changes in routines, such 
as that suggested by Secretary Hausman of the Illinois Bankers Association to 
use the back of letters for carbons of their answer, save material, money, time 
(of filing and finding) and space. A host of other possibilities are bound to be 
forced by conditions that find intolerable to national welfare every waste and 
duplication of that most vital American resource: good manpower. 


Graduate School Anticipates ee oo a of the 

. or arolina Bankers Association and 

Capacity Attendance former chief examiner of the Board of 
Despite anticipation to the contrary, ad- Bank Control of the State of South Caro- 
vance registration for the 1942 session of lina, will instruct in the Investments and 
the Graduate School of Banking indicates Savings Management courses. Another 
a capacity attendance at the school’s eighth newcomer is Harold L. Reeve, general 
resident session at Rutgers University, counsel and secretary of the Chicago Title 
June 15-27. The return to date has indi- and Trust Company and chairman of the 
cated that war has intensified the desire Section on Real Property, Probate and 
to attend the Graduate School and com- Trust Law of the American Bar Associa- 


plete its courses. Attendance last year tion, who will join the Savings Management 
totaled 643 in the three classes. faculty 


Enrollment of new men this year for the 
class of 1944 will again be limited to about In addition to Mr. Price, the Trust facul- 
200. There is no deadline on registrations, ty will be composed of: Gilbert T. Stephen- 
i ae served has been the pol-  <on, director of trust research of the Grad- 
i ‘ uate School, and member of the A. B. A. 
ic, cee eer cee — staff; Austin W. Scott, professor of law at 
president of the Peoples-Pittsburgh Trust Law School of Harvard lanai and out- 
Company, one of the leaders in the trust standing authority on trusts; Mayo A. 
Shattuck, Boston attorney, who was former- 


field, who will have classes in Trusts. An- 2 
other is Harry R. Templeton, vice pres- ly professor of trusts at Northeastern Uni- 


ident and member of the executive commit- versity and University of Colorado; and 
tee of the Cleveland Trust Company who Arthur F. Young, vice-president and trust 
will join the staff of instructors in Savings officer of the National City Bank of Cleve- 
Management at the school. land. 
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CURRENT EVENTS 


The Coming Revenue Act 


Antidotes to Inflation and Liquidation 
of Private Businesses 


ECRETARY Morgenthau, in his 
. statement of March 3 to the Ways and 
Means Committee of the House of Repre- 
sentatives, presents a careful analysis of 
the financial position of the Federal Gov- 
ernment. He very properly suggests 
that the present condition “requires, first 
of all, the continuous and willing cooper- 
ation of every man and woman,” and “we 
should, therefore, tax so as to withdraw 
the greatest possible volume of purchas- 
ing power at this time when money in- 
comes are high and the quantity of goods 
for civilian use is shrinking day by day 
because of the demands of our war 
effort.” And further, “The way to pre- 
vent inflation is to prevent people from 
engaging in a futile effort to buy more 
goods than can be produced.” 


Congress has the prerogative of de- 
termining whether or not the Morgen- 
thau proposals will effectuate, in prac- 
tical application, these logical statements 
of policy. It would seem that the Sec- 
retary has failed to give due considera- 
tion to pertinent statistics. The OPA 
estimates that the national income for 
this year will be around $103,000,000,000, 
about $11,000,000,000 over last year. It 
is expected that of this increase 9.7 bill- 
ions will be distributed among those re- 
ceiving less than $2,500 a year, and that 
the aggregate income of this group will 
be 51 billions, about one half of the total 
national income. Other ‘statistics show 
that this group accounts for 60% of all 
consumers’ expenditures. It is appar- 
ent, therefore, where the purchasing 
power and possibility of inflation lie. 


In the light of the above statistics, it 
seems in order to carefully analyze the 
proposals of the Secretary for the pur- 
pose of determining whether or hot his 
definite tax proposals are properly ap- 
plied for the purpose 6f reaching the 
desired results or whether some other 
revenue raising procedure has greater 
merit and effectiveness. 


Congress is confronted with the dif- 
ficult problem of— 


1. Raising enormous revenues beyond 
those ever contemplated by any 
prior administration. 


. Apportioning the tax burden ac- 
cording to the ability to pay. 

. Adopting measures which will be 
most effective in their anti-inflation 
results. 


Choose Your Own Tax Rate 


HERE is apparently little objection 

on the part of persons with larger in- 
comes to accept their full share of this 
burden which must be assumed by each 
and all of us. However, the proposed 
levies do not seem to be apportioned in 
accordance with the principles as laid 
down by the Secretary. There is un- 
questionably a strained effort to collect 
the enormous sums necessary from 
sources which cannot bear the burden 
which it is contemplated placing upon 
them. As a matter of fact, these sources 
are not at all sufficient to meet this ob- 
ligation even though the suggested taxes 
were even more drastically applied. 


It is difficult, apparently even for fis- 
cal experts, to comprehend that we are 
after billions, many billions, and that 
there are not enough wealthy or near 
wealthy people to assume the burden 
directly, even though their entire income 
and capital were confiscated. The bur- 
den must, of necessity, be that of every 
man and woman, as the Secretary so 
forcefully states. 


The desired objectives would seem to 
be more surely carried out by the adop- 
tion of some procedure along the lines 
recommended by the New York State 
Chamber of Commerce. The Chamber 
recommends a general sales tax with 
rates of 2%, 5% and 10%; the lowest 
rate on foods, the 5% rate on goods less 
necessary and 10% upon luxuries. These 
rates would raise about 4 billions of 
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revenue and bear very lightly on the 
lower income brackets, which everyone 
agrees is the most desirable result. 
However, the urgency of the situation 
demands that the 60% income group must 
bear a material portion of this enormous 
obligation. The recommendation is, un- 
questionably, of merit in its attempt to 
prevent inflation upon the theory ad- 
vanced by the Secretary. And it has the 
very just effect of placing in the hands 
of the individual the privilege of more 
or less setting his own tax: buy luxuries 
and pay a big tax—buy necessaries and 
pay a minimum tax. (“Luxuries” might 
be extended to include any goods not 
basic necessaries where supply cannot 
meet demand except by price or tax-rise.) 
Even though the levy on the luxury 
articles was made at a higher rate than 
that recommended by the Chamber the 
proposal would seem to meet the issues 
most effectively and equitably. 

The levying of such a general sales 
tax, at rates which seem most advisable 
to Congress, but along the lines indi- 
cated, would seem to be the only way 
that these further billions can be brought 
into the Treasury. The recommendations 
as made by the Secretary certainly do 
not meet the deflationary objective which 
he, very properly, states as one of the 
major, if not the major objective of a 
revenue act today. 


Liquidation of Private Business 


ONSIDER, also, the recommenda- 

tions and increases in the estate tax 
rates. This form of tax is unquestion- 
ably a most proper and just way of rais- 
ing revenue; but the question arises, if 
the drastic rates recommended are en- 
acted into law, can they be collected with- 
out at least some entirely new provision 
concerning the method of collection? 
Let us illustrate with a specific case 
which has recently come up for review— 


A customer who has a fine manufac- 
turing business, but whose increased 
activity has demanded that he plough 
his profits back into the business, now 
has stockholdings with a value of about 
$2,000,000 in a close corporation and less 
than $100,000 of liquid assets outside of 
the business. This man is along in 
years, not insurable, and the possibility 
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of increasing his liquid assets under our 
present income tax law is very slight. 
The Secretary recommends that this es- 
tate pay a death tax of $1,200,000, and, 
furthermore, recommends that this estate 
in disposing of its major asset, if it 
can, pay a capital gains tax based upon 
the cost of the stock to the decedent. 
Such cost, for the reasons above referred 
to, is very low, so we have the result of 
first paying the capital gains tax and 
secondly, an estate tax, which combined 
would exceed by a considerable sum the 
total value of the estate. 


Of course, the natural result must fol- 
low that if these provisions are enacted 
into law, the executor would be obliged 
to simply throw up his hands and declare 
the estate insolvent and the Government 
would find in its lap a decidedly ques- 
tionable asset. This case cited is not 
entirely unique because wealth is not 
usually in the form of liquid assets; as 
a matter of fact, this rarely happens. 
Once in a while we fortunately have for 
administration estates with a _ goodly 
number of Government bonds, savings 
accounts, or other marketable securities; 
but in a very considerable number the 
assets consist of stock in close corpora- 
tions, timber lands, real estate, or other 
similar assets, which even under the 
rates now prevailing require consider- 
able ingenuity in the process of liquida- 
tion to meet debts and expenses, to say 
nothing of legacies and bequests. 


Other Major Considerations 


‘TWF.\HE most equitable course of pro- 

cedure would seem to be to adopt the 
recommendations of the New York State 
Chamber of Commerce, at least in part, 
and to soften the recommendations of the 
Secretary so far as they apply to income 
and estate tax provisions to the extent 
of making them workable even though 
confiscatory. 

The “turnover” tax does not seem to 
meet the issue nearly as equitably. Its 
burden would fall heavily upon those 
least able to bear the multiple taxes and 
it does deal unfairly with a commodity 
which has many “turnovers” as against 
one where, for instance, the sale is be- 
tween producer and consumer. 

The taxation of income from muni- 
cipals and state bonds, etc., is again 
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brought definitely before Congress. As 
a compromise which would seem to strain 
not so hard on the question of constitu- 
tionality and which would have a strong- 
er basis of fair dealing, Congress might 
possibly consider the taxation of the in- 
come on (a) future issues and (b) the 
income from all such bonds where the 
ownership has changed in any manner 
since the passage of the Act through sale, 
exchange, death or otherwise. This 
would give the Department the result 
it desires, though not as quickly. With 
such a statute on the books it would 
seem that new owners or purchasers 
could not complain and a legatee in any 
event takes only such interest in a dece- 
dent’s estate as governmental authority 
permits. 

The much mooted provision of requir- 
ing spouses to combine their income for 
the purpose of the Federal income tax 
would seem to demand at least some 
modification in order that its provisions 
may not work with a manifest injustice 
under certain conditions. The injustice 
which exists at the present time from 
the Government viewpoint in the Com- 
munity Law states, is one which should, 
if possible, be adjusted so that individual 
states could not favor their citizens tax- 
wise over those of a sister state. 

The Secretary recommends that gifts 
made after reaching sixty-five years of 
age be construed conclusively as made 
in contemplation of death and therefore 
subject to estate tax and not subject to 
gift tax. Why assume that everyone 
over sixty-five is a dead one? We will 
leave you Congressmen to deny the al- 
legation and defy the allegator. The 
present arrangement doesn’t work too 
badly. 


As a general, but admittedly not new, 
comment—America has built its wealth, 
its predominance over every other na- 
tion, and its greater comforts to the hum- 
ble as well as the wealthy, by adherence 
to the capitalistic system. We are in 
the midst of a spending era never ex- 
perienced before by any nation. If we 
are to maintain our present relative 
standing and come out of the crisis with 
a whole hide we must continue to have 
billions of income and that requires 
greater billions of capital. Let’s keep 
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the golden eggs coming and not delude 
ourselves into believing that we can get 
increasing billions of taxes from decreas- 
ing income and capital particularly after 
this debt incurring period comes to an 
end. 


Antidote for Inflation? 


The extent of the reversal of policy that 
would be involved in a whole-hearted at- 
tempt to prevent inflation by applying the 
same doctrines which underlie the anti-de- 
flationary program of the 30’s has been 
outlined by Charles O. Hardy of the Brook- 
ings Institution as follows: 

(1) If a tax program designed to draw 
the government’s revenue from savings, 
particularly idle savings, is the correct pol- 
icy for a period of deflation, a policy de- 
signed to concentrate the tax burden on con- 
sumption and/or investment is correct as 
an antidote for inflation. 

(2) If high wages and low profits tend 
to overcome deflation, low wages and high 
profits will tend to overcome inflation. 

(3) If quota restrictions on imports and 
high tariffs conserve employment and raise 
prices in a period of deflation, free imports 
with restrictions on exports, would tend to 
check inflation. 

(4) If large purchases of securities by 
the Federal Reserve Banks and nominal re- 
discount rates are appropriate for combat- 
ting depression, the sale of securities and 
the raising of rediscount rates are appro- 
priate in a period of threatened inflation. 

(5) If raising the price of gold is ap- 
propriate under deflationary conditions, 
lowering the price of gold is appropriate 
under the threat of inflation. 
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Guaranty Trust Company of New York 


140 Broadway 
Fifth Ave. at 44th St. Madison Ave. at 60th St. 


London: 11 Birchin Lane, E. C. 3; Bush House, W. C. 2 
Condensed Statement of Condition, March 31, 1942 


RESOURCES 


Cash on Hand, in Federal Reserve Bank, and 

Due from Banks and Bankers ............ ne Me kk Ye | 
U. S. Government Obligations .......................--..---.----..----..----------- 1,040,616,951.25 
Public Securities 64,954,112.75 
Stock of the Federal Reserve Bank .....................---.----------------------- 7,800,000.00 
Other Securities and Obligations ........................----..-------.------------ 21,245,983.49 
Loans and Bills Purchased .................-....-----------e000---------0------------- + 345,411,322.32 
Credits Granted on Acceptances 4,502,581.03 
Accrued Interest and Accounts Receivable 9,078,104.30 
Real Estate Bonds and Mortgages 1,698,490.68 


2,542,978,961.57 
Bank Buildings 10,849,016.19 
Other Real Estate ’ 1,249,788.87 


Total Resources $2,555,077, 766.63 


LIABILITIES 


Deposits $2,241,371,353.95 
Treasurer’s Checks Outstanding 15,480,233.98 


$2,256,851,587.93 
Acceptances $7,119,082.68 
Less: Own Acceptances Held for Investment 2,616,501.65 


4,502,581.03 
Liability as Endorser on Acceptances and 
Foreign Bills 96,371.00 
Foreign Funds Borrowed : 152,550.00 
Dividend Payable April 1, 1942 2,700,000.00 
Items in Transit with Foreign Branches and Net 
Difference in Balances Between Various Offices 
Due to Different Statement Dates of Some 
Foreign Branches 1,276,882.00 
Miscellaneous Accounts Payable, Accrued Taxes, etc. -................ 10,026,938.15 


2,275,606,910.11 


$ 90,000,000.00 
Surplus Fund 170,000,000.00 
Undivided Profits 19,470,.856.52 


Total Capital Funds 279,470,856.52 
Total Liabilities $2,555,077,766.63 


Securities carried at $14,948,732.76 in the above Statement are pledged to qualify for 
fiduciary powers, to secure public monies as required by law, and for other purposes. 


This Statement includes the resources and liabilities of the English and French 
Branches as of March 26, 1942, and Belgian Branch as of October 31, 1941. 


Member Federal Deposit Insurance Corporation 





The Trust Business in Transition 


A Survey of Trust Advertising and New Business in Wartime 


ITH the aid of trustmen through- 

out the country, Trusts and Estates 
has conducted a number of “sampling” 
surveys to ascertain trends in the uses 
of various fiduciary services, and com- 
pile facts and figures which trustmen 
have used to excellent advantage for 
measuring their own fields and as aids 
in formulating new business programs 
and policies. 

Our survey this year takes on added 
significance, since trustmen are faced 
with problems which stem out of a war 
economy, under which so many of them 
have never operated and none to the 
present degree. How is the war econ- 
omy affecting trusteeship? More speci- 
fically, how will it affect advertising 
budgets and appeals, and what will be 
its repercussions on the various types 
of services trust departments have to 
sell? Most timely is the question: What 
can trustmen do to promote the national 
welfare? From this grows the query: 
What line of development will have to 
be followed for the adequate extension 
of fiduciary service in 1942? If the re- 
plies are not conclusive enough to con- 
stitute definite answers, they indicate 
the policies and programs of men who, 
in many cases, have been through the 
mill before and from whose experiences 
we might well profit. 

Thirty-four banks of various sizes, in 
twenty-four states representing every 
section of the country, filled out and 


*See Trusts and Estates, Jan. 1942, p. 51. 
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returned these questionnaires. Their ag- 
gregate replies constitute the results of 
this survey. 


The first question asked was: “What 
is the current ‘best seller’ of your fidu- 
ciary services?” Nine banks replied 
that living trusts were their current 
“best sellers,” while eight cast their 
votes for executorships. Six replied 
agencies; two specified agencies with 
investment advisory service. Testa- 
mentary trusts, guardianship estates 
and insurance trusts were also men- 
tioned twice. No evidence of any change 
or trend here. It will be interesting to 
see the picture a year from now. 

To the question of what new service 
their department had developed, twen- 
ty-five banks replied “none”. Two men- 
tioned common trust funds and limited 
agency with investment advisory ser- 
vice; while pension trusts and annuity 
trusts were each mentioned once. 


Increases Generally Noted 


The third question was asked for the 
purpose of indicating the trend in the 
number of executorships and trustee- 
ships handled by trust departments, as 
well as the trend in the sizes of the 
individual accounts. Twenty banks re- 
plied that they had experienced an in- 
crease in the number of executorship 
appointments received in 1940 over 
1941; eight showed a decrease. As to 
size, seventeen indicated that they were 
individually larger; whereas twelve in- 
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dicated that they were smaller. Twen- 
ty-one banks reported increases in the 
number of new trusts received, while 
nine reported decreases. Twenty-two 
reported that individually they were 
larger in 1941 than 1940. Nine replied 
that they were smaller. 


“What percentage of the number of 
life insurance trusts on your books 
lapsed during 1941?” was the next 
question asked. The replies ranged 


from none to 9%, the bulk falling into 
the 1%-5% category. Ten replied that 


none of the life insurance trusts on 
their books lapsed during that period 
(but one bank indicated that most of 
theirs were lost in prior years). Re- 
plying on the percentage of “lapsed” 
wills during 1941, most of the banks 
indicated percentages ranging from one 
to five. Two were’in the 6%-10% cate- 
gory and three had no lapses at all. 
One bank reported that 50% of the wills 
in their file lapsed during 1941!* 
“Did the volume of business in the 
following types of accounts increase or 
decrease in 1941 over 1940?” 
No. of Banks reporting: 


None 
Rec’d 


Type: 


Increase Decrease 
Agencies and 
Custodianships _...._ 23 9 
Investment Manage- 
ment Accounts ‘i111 3 
a 12 
Living Trusts __...._ 23 
Life Insurance Trusts 
Business Life Insur- 
ance Trusts ________ 
Testamentary Trusts _ 
Pension Trusts 
Corporate Trusts _____. 
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Ten banks replied that agencies 
showed the greatest increase in the vol- 
ume of business received in 1941 over 
1940; while six cited living trusts and 
estates; three listed testamentary 
trusts and two named pension trusts 
and investment management accounts. 
Life insurance trusts and even corpor- 
ate trusts were mentioned honourably 
but did not “place’’. 


When asked which types showed the 
greatest decrease, six replied living 
trusts. Estates, corporate trusts and 
life insurance trusts were mentioned 
five times each. Agencies, business in- 
surance trusts and testamentary trusts 
were mentioned once. 


Should.We Use Tax-Savings Appeal? 


OMING to the questions in the sur- 

vey which dealt more directly with 
the effect of the war on the corporate 
fiduciary, banks were asked to indicate 
their. feelings about the tax savings ap- 
peal in soliciting new business, in view 
of the patriotic fervor of the people 
during a wartime period. Fifteen banks 
replied that they saw no reasonable ob- 
jection to using that appeal, while six 
felt it should not be used. Five had no 
opinions on this question. Some of the 
comments ran as follows: 


“We do not consider the tax savings 
appeal to be unpatriotic, but a matter 
on which we are more or less obligated 
to inform our prospects.” 

In vindicating the use of such an ap- 
peal one bank cited the well known 
Supreme Court ruling which reads: 
“The legal right of a taxpayer to de- 
crease what otherwise would be his taxes, 
or altogether avoid them by means which 
the law permits cannot be doubted.” 

“We plan to stress tax-savings. Pa- 
triotism demands that we make sub- 
stantial sacrifices of income during the 
war period. It does not demand that 
we, through lack of intelligent planning, 
should permit a substantial portion of 
our principal to be diverted from our 
families into estate and interitance 
taxes.” 

“Even in wartime,” writes one cor- 
respondent, “taxpayers wish to pay 
only the minimum required by law. The 
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tax appeal in the preservation of es- 
tates meets with as much favor now as 
before the war.” 

“It still exists as an appeal. Despite 
patriotism tax savings are important to 
all we have talked to.” 

“Patriotic fervor should have little 
or no effect on the desire to save taxes 
—rather, the war emergency should 
make people of means give more thought 
to the conservation of their estates for 
the benefit of their families.” 

On the opposite side were those who 
felt that stressing the tax savings ap- 
peal at this time might be a dangerous 
policy, and observed: 

“We have never solicited business on 
the basis of tax savings, and will con- 
tinue to avoid it in our advertising. 
Bad policy at any time—but particular- 
ly now.” 

Several answers appealed to us as 
making distinctions of sound public 
relations philosophy as: ‘We do not 
feel that tax savings should be stressed 
in advertising at present. The proper 
time to discuss it is during interviews.” 


One bank recognized the danger in 
the use of the tax savings appeal at 
this time, and although they were not in 
favor of abandoning it altogether, felt 
that it should be “soft pedaled” in their 
advertising. Another replied that it 
was not unpatriotic to take advantage 
of tax savings but urged that careful 
estate planning rather than tax minim- 
izing be stressed in trust company ad- 
vertising. 


Advertising Budgets 


The next question was: “Has the war 
occasioned an increase or decrease in 
your advertising and new business ex- 
penditures? Why?” 

Six banks reported an increase, while 
none had decreased their advertising 
and new business appropriations. 

One bank which reported an increase 
gave as a reason for its policy the fact 
that this is the time when more people 
are giving thought to their estate prob- 
lems. Another made the extremely per- 
tinent reply: “We believe that there is 
a broad field for our services among 
men of means who will be called into 
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the service; there is, in addition, a need 
for procrastinators to make some defin- 
ite plans for the ultimate disposition of 
their own affairs.” 

“We have decided to increase our ap- 
propriation,” replied a Florida bank, 
“because we feel that our potential cus- 
tomers are more conscious than ever of 
the necessity of estate conservation and 
now is the time to publicize our services 
and management.” 


Future Development 


HE last question asked was: “What 

line of development do you consider 
necessary to the production of ade- 
quate trust business in 1942?” 

Several concurred in the opinion that 
the development of a practical means 
to handle small trusts efficiently and 
profitably was an important consider- 
ation, a majority of them mentioning 
the common .trust fund as a possible 
solution. Two went so far as to say 
that its widespread adoption was essen- 
tial to the survival of trust business. 


A number felt that agency business 
is a line along which trust companies 
could well develop in 1942. (They are 
supported by the experience of English 
trustee companies.) Citing their own 
experience, one bank wrote: “Keeping 
complete reports and information seems 
to appeal very much and is helping us 
obtain all types of agency accounts.” 
A Mid-Western trust company wrote: 
“We think investment management has 
a greater appeal than any other single 
advantage of trust company service.” 
Another replied that investment agen- 
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cies showed a far greater increase than 
any other service and offset the de- 
crease in other types of business. 


A few felt that the use of the estate 
analysis approach was necesary to the 
.adequate production of new business in 
1942. Particularly because of the 
times which make the problems of es- 
tate conservation more difficult and 
complicated (and the financial condi- 
tion of the family so “subject to change 
without notice”). Following are ex- 
cerpts from some of the replies to the 
above question: 


“It is increasingly difficult to acquire 
new trusts under the tax load of today. 
Our efforts are directed mainly toward 
wills and testamentary trusts, to avoid 
the “second tax’; plus attention to 
agency work or supervised investment 
agency accounts. Gift tax problems are 
extremely important in view of the 
heavy taxes and anticipated increases; 
but apply to only those who can afford 
to give away some portion of their es- 
tate without misgiving.” 


Another writes, “We consider it very 


important to continue our personal 


One of the best War Savings Bonds dis- 
plays is currently on exhibit in the lobby 
of the American National Bank and Trust 
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solicitation of new business during the 
coming year, supplemented by direct 
mail material. We find no diminution 
in the interest of prospects in making 
an orderly arrangement for the disposi- 
tion of their affairs, but we also find 
that it is necessary to have a greater 
degree of personal contact, due prob- 
ably to the distracting effect of current 
events.” 

We were somewhat surprised that 
only two banks stressed the fact that 
individuals named as executors and 
trustees might not be in a position to 
serve because of war conditions and 
that along those lines corporate fiduci- 
ary business might well develop in 
1942. Successor trusteeship presents 
interesting possibilities to the new busi- 
ness minded trustman and might de- 
velop into an important and most use- 
ful field for trust company service. A 
few states, drawing from the experi- 
ence of England and certain Canadian 
Provinces, have recognized that fact 
and are instituting enabling legislation 
in their jurisdictions.* 


*See Trusts and Estates, Feb. 1941, p. 144. 


Company of Chicago. It has attracted 

widespread attention and has developed 

more into the nature of an art exhibit than 
an advertising display. 

Following Pearl Harbor, 
the Chicago Tribune com- 
missioned the famous 
American artist, James L. 
Sessions, to do a series of 
water colors based on 
actual episodes of the war. 
The bank secured the ori- 
ginals along with a num- 
ber of Mr. Session’s other 
paintings and placed them 
on exhibit in the lobby and 
display window. 

The appeal of the draw- 
ings and the great inter- 
est in the subjects por- 
trayed, along with press 
mentions and _ full-page 
color reproductions in the 
Tribune, combined to make 
this one of the most talk- 
ed about displays ever con- 
ceived by the bank. 
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Trust New Business Column 


MARKET RESEARCH 


HERE is your Human Needs De- 

partment? Has trust business 
generally been trying to sell the public 
what it wants them to have, rather than 
attempt to find out what their wants 
and prejudices are and what trust ser- 
vice is best qualified to do for them in 
these different days when there is no 
“living as usual?” Is it logical that this 
is the only exception? 


Consumer research has become a by- 
word and an integral part of industrial 
enterprise. Aside from a few compila- 
tions of probate statistics and several 
scattered studies on the market for 
trust service, trustmen have been notor- 
iously lax in this vitally important prob- 
lem. Perhaps it’s the main reason why 
corporate fiduciaries get such a small 
share of the profitable trust business 
that is available. Perhaps it explains 
the public’s attitude that there is too 
much holier-than-thou about the cor- 
porate fiduciary. What new contribu- 
tions, what useful new service, have the 
trustee companies or firms provided? 


Whether the customer is always right 
or sometimes wrong, it is necessary to 
find out how he feels and what he thinks 
about our business and the services we 
have to sell. Henry G. Weaver, director 
of customer research for General 
Motors, recently defined selling as a 
matter of “bringing about harmony be- 
tween the thinking of the producer and 
the thinking of the customer.” 


“It is easy to sit back and say that 
the customer is dumb,” says Mr. 
Weaver, “but it doesn’t contribute any- 
thing to good will and profits. Even 
though the customer may be wrong, it 
is not necessarily a reflection on the 
customer. On the contrary, it may eas- 
ily be taken as a reflection upon us and 
our advertising; maybe we haven’t done 
a good job of sharing with the customer 
the facts that would help straighten out 
his thinking.” 

Banks generally have been running 
a poor last in the democratizing process 


which started with government and 
then passed on to education and in- 
dustry. If the day does come that trust 
companies become infected with this 
germ of democracy — and, to survive, 
that day can not be far off—it will be 
well to apply this philosophy from a 
recently democratized industry, and if 
we are to honestly and effectively dem- 
ocratize our business, we’ve got to dem- 
ocratize our thinking too... 
* * * 


“LET SLEEPING DOGS LIE?” 


HE props have been very abruptly 
knocked out from under the “let 
sleeping dogs lie” argument of those 
trustmen who feel that customers who 


have their wills on file with a bank and — 


have named that bank in some fiduciary 
capacity, ought not to be reminded of 
revision for fear that they will change 
their appointment as well as distribu- 
tive clauses. Until a very short while 
ago many banks subscribed to that 
theory. New taxes and regulations 
governing commerce and _ industry, 
which have dampened the future pros- 
pects of business earnings and invest- 
ment yields and caused wide variations 
in security values, make it extremely 
important for individuals to review at 
once their plans for the disposition of 
their estates. Both banks and custom- 
ers have recognized that this places a 
public duty on them—as _ institutions 
chartered by the state for such purposes 
—-and a preponderance of current trust 
advertising and direct mail is concerned 
with will revision. 

The trust institution which allows its 
will file to slumber peacefully is doing 
itself a great injustice. It is harmfully 
neglecting what advertising men call “re- 
tention selling.” In addition it is neg- 
lecting its duty to its trust customers of 
today and its beneficiaries of tomorrow. 

One of the best captions we’ve run 
across in this will revision campaign is 
that of the United States National Bank 
of Portland, Ore. which reads: “It’s an 
‘jll-Will’ that doesn’t do somebody good!” 
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Part of the copy reads: ‘In these fast- 
moving times we cannot urge too strong- 
ly the keeping of your will up-to-date in 
every particular. You but add to the 


protection of your family by consulting 


your attorney at least once a year with 
a view to making such revisions as con- 
ditions dictate.” Copy isn’t as forceful 
or emphatic as it might be, but it more 
than adequately gets the point across. 

We like especially the accompanying 
“ad” of the Bankers Trust Company of 
Detroit which injects a bit of well timed 
humor into a situation which is entirely 
devoid of any humerous aspects. The 





“I'd like to make some changes in my will—the part 
where I leave the African Empire.” 


Cartoon by courtesy of Parade Publication, Inc., and Artist John Groth 
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what they used to call an “attorneyship 
account” to an agency account. 
Explaining the bank’s action, the bro- 
chure says, “Mr. Stephenson makes a 
point about the attorneyship account 
which we do not intend to overlook. He 
feels that the average person is confused 
by such a term and is liable to ‘associate 
it with law suits and court houses.’ 
***Tt would be better, says Mr. Stephen- 
son, to refer to such an account as a 
‘managing agency,’ a ‘custody account,’ 
or a ‘safekeeping account,’ as the case 
may be.” This served as the lead to a 
brief explanation of the agency account 
and a recitation of the 
qualifications of that 
particular trust company 
to handle such accounts. 
* * * 


CONSERVATION 


‘N the interests of effic- 

iency and the conser- 
vation of paper, both of 
which are of primary 
importance in our war 
effort, trust advertising 
and new business men 
might well apply the rule 
of “revision” to their ex- 
tensive mailing lists 
which have been accum- 
ulating for years, if they 
have not been subjected 
to the thorough airing so 
many of them need. Lists 
should be checked and ex- 
amined periodically, now 


Much as we dislike to even appear in agree- 
ment with Mussolini—he’s right about re- 
vising his will to meet changing conditions! 





that many prospects are 
likely in service, military 
or non-combatant. 


advertisement reflects the vigorous at- 
titude of the Bankers Trust Company, 
one of the pioneer trust institutions in 
the nation to really roll up its sleeves and 


go to work. 
* * * 


TERMINOLOGY 


N an excellent brochure entitled “Re- 
| introducing the Agency Account,” the 
Union and New Haven (Conn.) Trust 
Company explains how they recently fol- 
lowed Gilbert Stephenson’s suggestion in 
his scholarly dissertation on “Plain Eng- 
lish for the Trust Business” and changed 


If you’ve sent a man twenty or thirty 
mailing pieces over a number of years 
and you get no response whatsoever, it 
is quite obvious that he isn’t interested 
in what you have to sell him and more 
than likely what you’ve sent him has been 
relegated to his wastepaper file blushing 


and unseen. Aside from that we have 
been informed of several instances where 
direct mail pieces have been sent regular- 
ly to persons long since deceased. Trust 
new business men will attest readily that 
deceased persons are the hardest to sell 
—and yet they continue to receive form 
brochure number 64. 
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Attorney Contact Questionnaire 


In an effort to promote better rela- 
tions with the attorneys of their city, 
the First National Bank and Trust Com- 
pany of Bridgeport, Conn., recently sent 
a questionnaire to 240 Bridgeport attor- 
neys in order to learn how each mem- 
ber of the local bar wanted the bank to 
handle estates with which he was con- 
nected. The questionnaire was accom- 
panied by a letter which explained that 
the inquiry was being made since the 
bank was anxious to avoid complications 
and misunderstandings and was eager to 
perform its functions in a manner most 
agreeable to the attorneys. 


In about a month’s time, 75 returns 
were received, containing favorable com- 
ments on the obvious efforts being made 
to cooperate and offering suggestions 
that they felt would lead to even closer 
relations. Calls were made on those who 
had not replied and it was among them 
that the best results were accomplished. 
Almost all who failed to reply had a rea- 
son, most of them lacking comprehen- 
sion as to what could be accomplished 
through closer cooperation. 


For many years it has been the policy 
of the First National to recommend that 
the attorney who drew the will under 
which they have been appointed to act, 
should be the attorney for the estate. 
The calls on those who did not reply re- 
vealed that this policy was either gen- 
erally misunderstood or had never been 
heard of. The bank’s representative was 
frequently met with the question, “Why 
should I encourage my client to name 
the bank executor? I would only be set- 
ting up a nice piece of business for the 
bank’s favored attorney.” 


In a like manner many other griev- 
ences were brought to light and invari- 
ably the bank was able to clear them up 
satisfactorily. Many of the younger 
members of the bar who had never acted 
in an estate where a bank has been exec- 
utor, generally felt, the bank discovered, 
that they should do all the things re- 
quired of them by an individual acting 
in that capacity. These meetings with 
the younger attorneys served to give 
them a better picture of the corporate 


385 


fiduciary and its particular qualifications 
to serve. 

After talking to approximately 90% 
who received the questionnaire, the bank 
genuinely felt that it had definitely bet- 
tered its position among attorneys, had 
broadened their understanding of the 
bank’s aims and policies and opened the 
way for future contacts which will be of 
benefit to all. 


Court Recognizes Value of 
Corporate Fiduciary 


Judicial recognition of the advantages 
of corporate fiduciary services appears 
in a recent decision rendered by Surro- 
gate Millard of Westchester County, 
New York. 


In Matter of Weinmann (N. Y. Law 
Journal, Mar. 4, 1942, p. 956), a boy of 
sixteen had petitioned for appointment 
of his father as guardian of his property 
which was of considerable size, the statu- 
tory commissions being approximately 
$25,000. In applying for reargument fol- 
lowing denial of the petition, the peti- 
tioner contended that appointment of his 
father, who had in the interim waived 
his commissions, would save the infant’s 
estate a substantial sum. 


In rejecting this argument, the Surro- 
gate first pointed out that an individual 
guardian would be required to post a 
bond, the cost of which would be about 
$15,000, whereas a corporate guardian 
would not be required to furnish a bond. 
But, continuing, the court said: 


“Trrespective of the actual saving 
effected, it seems to me that in view of 
the existing state of the war resulting 
in rapidly changing and unsettled eco- 
nomic conditions both here and abroad, 
such slight monetary gain is clearly out- 
weighed by the advantages resulting 
from the management of petitioner’s es- 
tate by a corporate guardian. Under 
such circumstances greater stability may 
be expected in the administration of an 
estate by a domestic bank or trust com- 
pany ... I am convinced that the inter- 
ests of this infant will be best promoted 
by the appointment of a corporate fiduc- 
iary.” 
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MANUFACTURERS 
TRUST COMPANY 


Condensed Statement of Condition as at close of business 


March 31, 1942 


RESOURCES 
Cash and Due from Banks 


U. S. Government Securities 


U. S. Government Insured F. H.A. 


$357,441,582.36 
319,910,630.92 


4,870,343.82 
30,893,857.82 
2,246,750.00 
37,544,975.52 


State and Municipal Bonds 
Stock of Federal Reserve Bank 
Other Securities 
Loans, Bills Purchased and 
Bankers’ Acceptances......... 301,101,095.01 
Mortgages 16,289,428.09 
Banking Houses 12,689,000.00 
Other Real Estate Equities 2,708,612.38 
Customers’ Liability for Acceptances . . 4,285,144.85 
Accrued Interest and Other Resources . 4,025,376.94 
$1,094,006,797.71 
LIABILITIES 
$ 8,892.780.00 
32,998,440.00 


Preferred Stock 
Common Stock ..... 
Surplus and 
Undivided Profits 42.167,115.61 84,058,335.61 
Reserves 5,033,388.72 
Reserve for Preferred Stock 
Sinking Fund 
Common Stock Dividend 
(Payable April 1, 1942) 
Preferred Stock Dividend 
(Payable April 15, 1942) 
Outstanding Acceptances 


Liability as Endorser on 
Acceptances and Foreign Bills. .. . 261,202.07 
Deposits 998,156,497.78 


$1,094,006,797.71 
Principal Office: 55 Broad Street, New York ‘City 


68 BANKING OFFICES IN GREATER NEW YORK 


750,003.46 
824,959.50 


222,319.50 
4,700,091.07 


European Representative Office: 1, Cornhill, London, E. C. 3 


Member Federal Reserve System 
Member New York Clearing House Association 
Member Federal Deposit Insurance Corporation 


Both Common and Preferred shares have a par value of $20 each. 
The Preferred is convertible into and has a preference over the 
Common to the extent of $50 per share and accrued dividends. 
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The Pension Trust Proposals 


Analysis of Treasury’s Recommendations 


MEYER M. GOLDSTEIN, C.L.U. 


Director, Pension Planning Company, New York; 
Author, “Pension, Bonus and Profit-Sharing Plans” 


The following article is based upon testimony given by Mr. Goldstein 
before the House Ways and Means Committee on April 9, 1942, as the 
official member of the Federal Law and Legislation Committee of the 


National Association of ‘Life Underwriters. 


The remarks are addressed to 


each of the eight proposals of Randolph E. Paul, special adviser to the 


Treasury, in his statement of March 23, 


1942. These proposals are 


printed below in italics —Editor’s Note. é 


1. VESTING OF EMPLOYEE IN- 
TERESTS.—The right of the employee 
as respects his contributions to the trust 
(and to the earnings thereon) should be 
fully vested immediately upon the make 
ing of the contribution. The right of 
the employee as respects the contribu- 
tions made by the employer (and to the 
earnings thereon) should be vested after 
the employee has reached a certain age 
and has participated in the plan for a 
certain number of years. 


This proposal affects the self-adminis- 
tered pension trusts more than it does 
the insured plans, whether group annu- 
ities or individual contracts. Self-ad- 
ministered pension trusts generally dis- 
count in advance for the assumed sever- 
ances of employees and, therefore, intend 
their benefits only for the employees who 
Survive and stay with the company to 
normal retirment age. They generally 


do not give any benefits to employees who 
leave employment, even after long pe- 
riods of service. (There are, however, 
some rare exceptions which do provide 
for earlier retirement at reduced bene- 
fits after attainment of a certain age and 
long periods of service.) 

In the case of group annuities and in- 
dividual policy pension plans, however, 
the employer never discounts for sever- 
ances, and consequently the fund is al- 
ways available when the employee severs 
employment. The employer in most 
group annuities simply takes credit to- 
wards the reduction of his future pay- 
ments if and when employees sever em- 
ployment. But the trend has been to- 
wards the vesting of the employer’s con- 
tributions in the employees after they 
have been members of the plan for a 
stated number of years and have arrived 
at a certain age. Consequently the vest- 
ing provisions of many of the existing 
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group annuity and individual policy pen- 
sion plans are even now more liberal to 
the severing employees than those pro- 


posed by Mr. Paul. As to those plans 
which are not as liberal, it would sim- 
ply mean that the full credits would go 
to the employees who severed employ- 
ment, instead of as credits to reduce 
future contributions of the employer. 


Thus, Mr. Paul’s vesting proposal sim- 
ply means more benefits to severing em- 
ployees. More benefits mean more em- 
ployer’s costs, more deductions from 
taxes, less tax collections by the Govern- 
ment. 


What Is “Vesting”? 


R. Paul did not define “vesting.” 

In his March 3rd statement he 
mentioned “Full Vesting.” This would 
mean full vesting in case of death or 
severance at any time. Full death vest- 
ing would considerably increase the em- 
ployer’s costs, compared to the average 
present group annuity plan, perhaps on 
the average 100% for future service 
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benefits only The “rule of reason” would 
seem to imply that Mr. Paul did not in- 
tend death vesting, which would require 
such drastic cost increases as to jeopar- 
dize many, if not most, of the existing 
self-administered and group annuity pen- 
sion plans. 

Mr. Paul’s more modest proposals of 
vesting in his March 23rd statement, 
therefore, apparently do not intend death 
vesting. A fair guess might be that his 
proposals contemplate the type of sever- 
ance vesting which applies today in con- 
nection with group annuities. This 
might mean the following: 

(a) The employee has a vested right 
to a paid-up deferred annuity 
from the employer’s contributions, 
providing the employee allows his 
own contributions to remain -in 
the plan after severance. 

If he should die before normal 
retirement age, he would not get 
any benefit from the employer’s 
contributions. 

If he should die after normal re- 
tirement age and before having 
received back all of his own con- 
tributions, then his estate would 
receive the unexpired portion of 
his own contributions. But, 
again, the employee receives none 
of the benefits of the employer’s 
contributions unless he lives long 
enough to outlive the benefit of 
his own contributions. 

If there is intended the more modest 
form of limited and progressive vesting 
of Mr. Paul’s statement of March 23rd, 
then it would increase employers’ costs 
by a more modest figure—perhaps on 
the average 10%. 

But, in addition to increasing employ- 
ers’ costs, it would change the business 
purpose which some employers intended 
by their lack of vesting or their more 
limited vesting, so some employers might 
object to the proposed vesting provision, 
regardless of the increased costs, while 
others might object because they might 
not feel that they could afford to pay 
the increased costs. 

Recommendation No. 1—The Associa- 
tion, therefore, recommends that Con- 
gress consider the vesting proposals with 
a view to whether they are necessary to 
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carry out the Treasury’s avowed purpose 
of eliminating tax avoidance, and if so 
to invoke them, but if not, to consider 
the problem of social reform and social 
objectives after separate, independent, 
more mature study when Congress is not 
pressed for time in the completion of 
tax legislation so urgently needed at this 
time, especially since more benefits would 
mean less taxes. 


Employee Coverage 


2. EXTENT OF EMPLOYEE COV- 
ERAGE.—The trust should cover either 
(a) 70 percent or more of all employees, 
excluding employees who have been em- 
ployed for less than a minimum period 
not exceeding 5 years, and casual, part- 
time and seasonal employees, or (b) such 
employees as qualify under a classifica- 
tion set up by the employer and found 
by the Commissioner not to be based 
upon any favoritism for employees who 
are officers, shareholders, supervising 
employees, or highly compensated em- 
ployees. 

8. NONDISCRIMINATORY PROVI- 
VISIONS RESPECTING BENEFITS. 
—The system of contributions and bene- 
fits under the trust should not discrimin- 
ate in favor of officers, shareholders, 
supervising employees, or highly compen- 
sated employees. 

Recommendation No. 2 — Re over 
$3,000 Earnings Group 

Congress should indicate that plans 
confined to those earning in excess of 
$3,000 per year would not be deemed as 
“favoritism” or “discriminatory” if the 
plan meets the other standards proposed 
in the law. Employers who establish 
these plans have good business reasons 
for doing so, among them: 

(a) Social Security provides benefits 
on the first $3,000 of salary, and some 
employers expect Social Security bene- 
fits to continually broaden in that under 
$3,000 group. 

(b) In some employment situations 
the labor turn-over is the greatest in this 
group and, therefore, the least need to 
provide old age retirement benefits. 

(c) Some employers cannot afford a 
complete plan covering all employees and 
so they start in as best they can on the 
theory that a plan is better than no plan 
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Executors are invited to sell 


DIAMONDS 
GOLD and SILVER 


to one of Fifth Avenue’s oldest jewelers 


Executors of estates will find 
this new Brand-Chatillon service 
of material assistance in the 
quick conversion of diamonds, 
gold jewelry, and silver into 
cash. The long established 
Brand-Chatillon reputation as- 
sures accurate appraisal and the 
best possible prices—particularly 
high at the present market. 


We invite your inquiries. 


BRAND-CHATILLON | 


H. S. Fischer, Inc. 
703 Fifth Avenue - St. Regis Hotel - New York 
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at all. Then they gradually include more 
employees as and when they are able. 
There are many such cases. 


(d) Having financed the accruing lia- 
bility for those earning over $3,000 per 
year, the employer is in a stronger fin- 
ancial position to take care of those earn- 
ing under $3,000 than he would be if he 
had established no plan at all for the 
over $3,000 group. 


As a practical matter, every employer 
has a pension plan, even though it is not 


formal. Consequently, the employer 
faced with the alternative of keeping the 
surviving employees of the under $3,000 
group on the payroll or pensioning them 
will solve the situation in each case ac- 
cording to the then circumstances of the 
employer. Hence few, if any, employers 
will find it possible to fire employees un- 
less they make adequate provision for 
them—or the Federal Social Security 
Act plus their own resources have made 
it possible for them—to retire with a 
standard of living reasonably commen- 
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surate with that which they previously 
enjoyed. 


No Favored Few 


Recommendation No. 3 — Salaried 
Classification 

Congress should indicate that plans in 
which eligibility would be confined to sal- 
aried employees only would not be 
deemed as “favoritism” or “discrimina- 
tory” if the plan meets the other stan- 
dards proposed in the law. 


The same reasons that apply to the 
over $3,000 group apply to the salaried 
group, except that there are, in certain 
employment situations, unique labor 
problems which make it all the more nec- 
essary that the employer be permitted to 
continue plans for all of the salaried 
group of employees only. 


Thus, it may be seen that Mr. Paul’s 
proposals No. 2 and No. 3 simply mean 
more employees to be included in exist- 
ing, and new plans. Again, this means 
more employer’s costs, more deductions 
from taxes, less tax collections. Less tax 
collection by the Government means that 
some citizens are contributing more taxes 
in order that other citizens, namely more 
employees, will get more benefits when 
they sever employment or reach retire- 
ment age with their companies. 


Why A Ceiling? 


4. MAXIMUM LIMITATION ON 
AMOUNT OF PENSION. — The trust 
agreement should provide that no em- 
ployee may receive a pension of more 
than $7,500 per year attributable to the 
employer’s contributions on account of 
such employee. The amount of the pen- 
sion attributable to the employee’s con- 
tribution would not be affected by this 
limitation. 


Recommendation No. 4—The National 
Associaton is against any maximum lim- 
itation on amount of pension. If any is 
to be imposed, it should be on the basis 
of reasonableness of pension related to 
the salary which formed the basis for the 
pension. The reasons are as follows: 

(a) The present law now provides a 
test of reasonableness in Sections 23(a) 
and 23(p) before the employer can get 
a deduction, so the whole plan, including 
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the basic compensation of the employees, 
must be reasonable. 


(b) Any arbitrary dollar maximum is 
un-American. There is a very small 
number of covered employees (probably 
less than 1%) who can get under existing 
plans more than a $7,500 pension. It is 
a mistake to destroy the incentive of this 
1%, which forms the very heart of our 
American system of private property and 
individual initiative. We do not say to 
a man who buys $1,000 of stock that if 
this stock grows in value to $1,000,000, 
such growth should be limited, yet we 
are proposing that if a man proves by 
his efforts and ability that he can earn 
a pension of more than $7,500, he should 
be limited in his reward from his pen- 
sion. Most men must build their for- 
tunes, if at all, from personal efforts 
rather than from property accumula- 
tions. We do not want to stifle the re- 
wards for personal efforts. 


(c) If Mr. Paul’s proposal means to 
tax the employees currently on any excess 
of contributions by the employer which 
would provide annuity benefits in excess 
of $7,500 per year, then this, too, is 
faulty because there are so many con- 
tingencies that may defeat the employee’s 
right to obtain even the $7,500 of basic 
theoretical pension, as well as the theo- 
retical excess over $7,500, that it would 
be inequitable to tax the employee on 
something he may never get. In addi- 
tion, it is stretching the doctrine of con- 
structive receipt far beyond anything 
that Congress has hitherto indicated in 
its distinction between those taxpayers 
who are on an accrual basis and those on 
a cash receipts and disbursements basis. 


(d) It may defeat the very business 
purpose which the employer had in mind 
because the history of pension plans 
shows that they are not effective unless 
the retirement benefits are adequate to 
retire the employees on a scale of income 
reasonably commensurate with the stan- 
dard of living theretofore enjoyed. Con- 
sequently, such employees would more 
likely be kept on the payroll if the $7,500 
maximum is not sufficient. If they are 
kept on the payroll, it will affect the bus- 
iness, the public and the employees. In- 
competent service, inefficiency in high 
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places are bad in peace times—they are 
dangerous in war. 

If the superannuated executives are 
kept on the payroll, then the $7,500 max- 
imum benefit may, in fact, go to the em- 
ployer instead of the employee. Thus, if 
they are getting $20,000 in salary, the 
employer may cut their regular salary to 
$12,500 and give them the pension of 
$7,500 even though they are still on the 
job, or else he will pay them the $20,000 
salary and he will take the benefit of 
the $7,500 pension. 

(e) The employer may be building up 
his own future competitors and aggra- 
vating his turn-over problem in his top 
executives. If an employee is to get a 
vested right after, let us say, age 40 
and 15 years of membership, or full 
vesting at age 50 and 25 years of mem- 
bership, then after that time such em- 
ployee would be perfectly free to quit, 
take with him full vested rights, and 
then go to work for a competitor. One 
of the major purposes of establishing 
these plans is to hold executives with the 
company. If you put a ceiling on bene- 
fits, then you create an invitation to sev- 
erance whenever that ceiling of benefits 
has been reached. 


(f) Finally it must be remembered 
that a no-maximum plan simply defers 
the income tax. It does not defeat it. 
The employee must pay an income tax 
on the pension income when he starts 
receiving it. Consequently, the larger 
the pension the larger the ultimate in- 
come tax he will pay when he does get it. 


Other Types of Plans 


5. PROVISION AS TO _ DISPOSI- 
TION OF THE TRUST FUND UPON 
DISSOLUTION.—It is desirable to re- 
quire that the trust agreement provide 
in detail an equitable method of allocat- 





ing benefits to employees in the event 
of premature dissolution of the fund. 


Recommendation No. 5—The Associa- 
tion favors this proposal. It probably 
could be strengthened so as to provide 
even additional equity to surviving em- 
ployees. 

6. UNIFORM TREATMENT OF 
VARIOUS TYPES OF PENSION 
PLANS.—It is believed advisable that 
the other methods of providing deferred 
compensation for employees, such as 
stock bonus and profit-sharing plans and 
the purchase of annuity contracts direct- 
ly from insurance companies, should be 
treated upon a similar basis. 

Recommendation No. 6—The Associa- 
tion recommends that this be made the 
subject of a separate independent study 
after ample time for inquiry and re- 
search. 

The problems of stock bonus and pro- 
fit sharing plans are essentially different 
from those of pension plans, and there- 
fore require thorough study when there 
is ample time to do so—independent of 
the need to frame a tax bill in a hurry. 


Deduction Procedure 


7. METHOD OF ALLOWING DE- 
DUCTIONS FOR AMOUNTS CONTRI- 
BUTED UNDER AN ARRANGEMENT 
WHICH. SATISFIES THE SUGGEST- 
ED STANDARDS.—Emoployer’s contri- 
butions should be allowed as a current 
deduction if the contributions do not ex- 
ceed 5 percent of the wages and salaries 
of the employees participating under the 
plan. Any excess of contributions over 
such 5 percent shall also be allowed as a 
current deduction, if the employer pre- 
sents actuarial calculations demonstrat- 
ing that current contributions in excess 
of such 5 percent are necessary to dis- 
charge the liabilities under the plan. In 
the absence of such proof, the excess 





shall be deductible in equal amounts over 
a 5-year period. 


Recommendation No. 7—The National 
Association approves uniformity of 
treatment as between trust plans and 
contractual plans, (such as group annu- 
ities or individual annuities), however, 
the basis of deduction to be timed with 
payment. 

The present law and rulings have per- 
mitted deduction in one year for the an- 
nuities, whereas trusts have been re- 
quired to take a 10 year spread. The 5 
year proposal is a reasonable compromise, 
and at the same time establishes uni- 
formity. 


However, a modification should be 
made which is necesary for the protec- 
tion of small business units. The larger 
corporations, under the proposed law, 
could make the deposit for past service 
benefits in one year and then pro-rate 
their deductions over 5 years. But the 
smaller business units do not have, gen- 
erally, enough surplus or working capi- 
tal to permit them to fund their accrued 


liability in one year, nor do they have 
the strength of business position which 
assures them of steady, continuous pro- 


fits during the years ahead. If it would 
take them 5 years, let us say, to fund 
their past service liability, under the 
proposed law each 1/5th would have to 
be spread out over 5 years. This makes 
a 9 year spread, and not a 5 year spread. 
This means, then, that the smaller busi- 
ness units would have to have continuous 
business profits for 9 years, or else they 
would lose part of the tax benefit prom- 
ised theoretically, by law. Therefore, if 
we want to encourage the continuation 
and adoption of these plans by smaller 
business units, we ought to place them in 
position to really benefit by the tax de- 
duction allowance. 


The National Association recommends 
that all employers, large or small, be 
allowed to take a credit not to exceed 
20% of their accrued past service liabil- 
ity in any year in which they deposit 
same, provided, of course, they have 
made the payment in that year. Under 
this proposal, if a company has a bad 
business year, it will make no deposits 
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in that year. In good business years it 
will make such deposits and get the tax 
benefits which the law intends to allow 
them. 


Further, to favor the funding of past 
service liabilities as soon as possible 
(which puts all plans on a sounder fin- 
ancial basis), an employer should be per- 
mitted to deposit his full past service 
liability as quickly as he can and then be 
permitted to carry over the not-to-exceed 
20% deduction allowance in that year 
and subsequent business years. If Con- 
gress does not want this benefit to run 
indefinitely, it could permit the employer 
to take these deductions in carry-overs 
in any one of, let us say, 10 subsequent 
years. 


Treatment of Non-Conforming Trusts 


8 TREATMENT OF PENSION 
TRUSTS OR OTHER DEFERRED 
BENEFIT ARRANGEMENTS WHICH 
DO NOT MEET THE SUGGESTED 
STANDARDS.—(a) Accord to the em- 
ployer a deduction for amounts contri- 
buted by the employer if the employees 
immediately receive a nonforfeitable in- 
terest in such amounts, and include these 
amounts in the gross incomes of the em- 
ployees for the year in which contributed 
to the trust on their behalf; (b) deny 
to the employer a deduction for contribu- 
tions where the employees do not immed- 
iately receive such a nonforfeitable in- 
terest, and do not tax the employees as 
to such amounts until they are actually 
paid or made available to them. 


Recommendation No. 8—The National 
Association recommends that Congress 
enact any Legislation necessary to pre- 
vent tax avoidance plans, because the 
very small minority of potential tax 
avoidance plans should not interfere with 
the healthy growth of employee pension 
and benefit plans, which already cover 
perhaps two to three million employees. 
Consequently, if Congress feels that the 
particular proposals of Mr. Paul in his 
recommendation No. 8 are necessary to 
solve the problem of preventing tax 
avoidance plans, then the National Asso- 
ciation favors recommendation No. 8. 





ESTATE PLANNING 


Optional Settlements and Trusts 
Distinguishing Features to Guide Choice in Estate Program 


RICHARD S. CRAMPTON 
Assistant Secretary, Girard Trust Company, Philadelphia 


PTIONAL settlement plans, which 

have been of such great usefulness 
in the economic and social life of our 
country, are akin to trusts in at least 
seven points. 

1. Optional settlements and trusts 
are virtually the only convenient and 
workable vehicles for projecting into 
the future and channeling distribution 
of the income from certain property; 
and making the principal available on 
certain terms and conditions. 

2. They are both necessary tools in 
the working kit of the successful estate 
analyst and programmer. The insur- 
ance trust can be considered as an 
additional option.) 

3. Both provide for the continued 
maintenance and support of the family 
that a man leaves behind. 

4. Both afford the benefits that arise 
out of experienced and conservative 
management of investments. 

5. Both options and trusts relieve 
the beneficiaries of the burden of the 
detail work that goes with handling in- 
vestments, watching for called bonds, 
depositing coupons, and so on, as well 
as the more important responsibility for 
supervision of an investment portfolio. 

6. There is available a measure of 
protection for the beneficiary from at- 
tachment by creditors. 

7. When properly set up, both trust 
and option can eliminate estate taxes 
in the transfer of property from one 
generation to another. 


Differences 


We can find at least ten point of 
differentiation. : 

1. The guarantee of principal and 
income which the options afford is a 
most valuable feature to the beneficiary. 
Under a trust the trustee can be sur- 


From remarks at Philadelphia Life Insurance 
and Trust Council meeting, March 18, 1942. 


charged’ in the event of a breach of 
trust, and if that should happen the 
trustee becomes a guarantor of the in- 
vestment, but otherwise, any increase 
or decrease in the investments is re- 
flected in the value of the trust. 

2. Under the optional settlements 
the assets are ordinarily merged with 
the general assets of the insurance 
company. Under trusts, on the other 
hand, any mingling of trust assets with 
the holdings of the trust company would 
be a serious breach of trust. Another 
ancient rule of trust law is that the as- 
sets of each trust shall be physically 
separated from those of every other 
trust account. An important exception 
to this latter rule is the common trust 
fund, operated in conformity with very 
carefully drawn regulations prescribed 
by the Federal Reserve Board. 

3. Options are entirely subject to 
the law of contract, whereas trusts are 
subject to the law of equity. 

4. The insurance company will not 
undertake to exercise discretion in the 
distribution of income or principal. The 
trust company is in position to do this, 
and in many cases this flexibility is of 
great importance. 


5. Options are of course applicable 
only to life insurance proceeds, whereas 
trusts can apply to any form of proper- 
ty whatever—even life insurance re- 
newal commissions. 


6. On the matter of making provi- 
sion for life annuities, there is not much 
room for argument between the facili- 
ties of the insurance company and the 
trust. The insurance company can give 
the annuitant the assurance that he will 
receive for the rest of his natural life 
what is probably the maximum sum in 
each year that sound actuarial calcula- 
tions can safely allow him. The trust 
company cannot grant whole-life or 
refund annuities, but “annuity-type 
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trusts” are being used with increasing 
frequency today. These annuity-type 
trusts, sometimes called “preferred 
beneficiary trusts” because they gener- 
ally favor the primary beneficiary at 
the expense of more remote remainder- 
men, are set up in several different 
ways.* They are a modern develop- 
ment that is filling a genuine need in 
estate planning. 

7. <A trust beneficiary who receives 
the income for life can be given a power 
of appointment, to designate by will 
how that property will be distributed af- 
ter his death. This cannot I believe, 
be done under the options. Such a 
power frequently provides a convenient 
way of taking care of future develop- 
ments. 

8. By means of a trust cash can be 
supplied to the executors to meet the 
requirements of taxes, debts, and ad- 
ministration expenses, thus making it 
unnecessary to liquidate sound estate 
assets at ridiculously low prices. This 
cannot, I believe, be done under the op- 
tional settlements. 

9. On question of the duration of 
options and trusts, most insurance com- 
panies have restricted the period with- 
in which an optional settlement may 
run to the life of the primary bene- 
ficiary or 30 years. Trusts, on the other 
hand, under the common law rule may 
continue during a number of “measur- 
ing lives” in being at the date of the 
creation of the trust, plus 21 years. 


*Cf. Feb. 1941 Trusts and Estates 163. 
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10. It is my understanding in con- 
nection with the use of options that it is 
generally necessary that a legal guar- 
dianship be created, necessitating the 
expense of a guardian’s bond and the 
red tape of court procedure. Under a 
properly drawn trust instrument the 
trustee can apply payments for the 
benefit of the minor or incompetent di- 
rectly, without the intervention of a 
guardianship. 

It has not been my purpose to indicate 
that either the trust or the optional 
mode of settlement is superior to the 
other. Each has distinctive functions, a 
definite place in intelligent estate pro- 
gramming. There is no conflict between 
options and trusts. We should be gov- 
erned entirely in our recommendations 
by the test of what is best for the cus- 
tomer under the circumstances. 


Special Reasons 


In addition to various general fea- 
tures of a trust outlined, there are cer- 
tain special purposes for setting up a 
personal insurance trust. 


First, the insurance trust is the best 
known method of supporting a general 
estate with the cash necessary to guard 
against forced sales of estate assets to 
meet the requirements of taxes and 
other obligations. 


Second, the insurance trust is a con- 
venient way to unify the distribution 
provisions of all the policies under a 
single instrument, and if any changes 
are to be made in the general plan it is 
only necessary to make one amendment 
to the trust agreement, not a separate 
change in each policy. 

Third, it is possible to coordinate the 
distribution of the life insurance pro- 
ceeds with the distribution of the gen- 
eral estate. This is often done by set- 
ting forth the distribution provisions 
in the insurance trust and then pro- 
viding, under the will, that the residu- 
ary estate be added to the life insurance 
trust. One precaution is in order if the 
individual later amends his life insur- 
ance trust he should thereupon repub- 
lish or re-execute his will, so that the 
will at all times is dated later than any 
amendment to the insurance trust. 
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Trends in Estate Planning 


HENRY S. KOSTER 
Director, Estate Analysis Co., New York City 


“YESTERDAY’S WILL” AND THE 
NEW TAX BILL:— 


T will soon be essential for people who 

have made Wills, no matter how re- 
cently, to see their lawyers to have such 
Wills brought up to date in view of the 
important changes that are contemplated 
in the forthcoming Revenue Act of 1942. 
Or the initiative for such action may be 
taken by lawyers themselves through 
communicating with their Will clients, as 
allowed by a recent Opinion of the Ethics 
Committee of the American Bar Associa- 
tion.* 

Many Wills now in existence contain 
provisions that will be directly affected 
by the new tax bill, if pertinent propos- 
als of the Treasury Department and 
others are adopted. Some of these pro- 
posals and their possible effects are as 
follows :- 


Trust-Annuity:- This is a plan used 
under Wills which establish trust funds 
whereby the amount of annual disburse- 
ment to a beneficiary is fixed, the pay- 
ment of which being a charge against 
the entire income and principal of the 
trust. One of its objects has been to 
effect an income tax saving for the bene- 
ficiary by causing the income of the 
trust, used to pay the annuity, to be 
taxed to the trust as a separate tax en- 
tity, at tax rates that may be lower than 
if such income were taxed to the bene- 
ficiary on top of other income. 

It has been proposed that this advan- 
tage under the present tax law be elim- 
inated. If this is done, then those peo- 
ple who have included the trust-annuity 
plan in their Wills may find its removal 
advantageous. For instance, if the only 
reason for having used this mechanism 
was to save an income tax, its continued 
use; in view of the new tax bill, may 
not be justified by other financial objec- 
tives of the maker of the Will. 


*See Mcntzomery, “Servicing of Wills,’”’ May 


1941 Trusts and Estates 499. 


General Power of Appointment:- In 
some instances, a beneficiary of a trust 
who has been given power to direct, by 
Will, the disposition of the principal of 
the trust fund from which he is drawing 
income for life, may decide not to exer- 
cise such power of appointment, being 
satisfied with the provisions for second- 
ary distribution as contained in the orig- 
inal Will. Heretofore the principal value 
of the trust, subject to the power of ap- 
pointment, has not been taxed in the es- 
tate of the person to whom the power is 
given, if the power is unexercised. 

However, the new tax bill, if adopted, 
would cause such property to be taxed 
in the estate of the beneficiary possessing 
the power, whether or not it was exer- 
cised. The exception made in this pro- 
posed change in the tax law covers cer- 
tain limited powers of appointment ex- 
ercisable in favor of a specified group 
such as spouse and descendants. 

Here lies one of the most important 
reasons for people to have their Wills 
carefully reviewed by their attorneys, 
inasmuch as a power of appointment is 
more often included in a Will than are 
some of the other more specialized fea- 
tures. 

Bequests to Charity:- At the present 
time, no matter how much of an estate 
may be left to charity, no estate tax is 
assessed provided the type of charitable 
bequest and charitable beneficiary con- 
form to certain specified requirements. 
Another proposal of the Treasury De- 
partment is to limit estate tax deduc- 
tions for charitable bequests—such as 
the present limitation with respect to de- 
ductions from income taxes. Existing 
Wills containing charitable bequests, 
whether they be of immediate outright 
gifts or of remainder interests in trust 
funds, should be carefully reviewed -by 
counsel to the maker of the Will, to make 
certain that the estate plan is not upset 
if this proposed provision is finally 
adopted in the revenue law. 
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Other proposals have been made 
which will also have important effects 
on many Wills, and still other proposals 
will, no doubt, be added before the 
Revenue Act of 1942 becomes law. 
People, of course, can continue to for- 
get their Wills until after the new tax 
law is enacted, but this does not seem 
to be the better part of wisdom. There 
are certain changes which will be made 
that are “foregone conclusions”, and we 
must always remember that the effec- 
tive date of a Will cannot be pre-select- 
ed. Therefore, the maker of a Will may 
be unfortunate enough to die before 
the passage of the new tax bill, which 
is not predicted until late Summer or 
early Fall, and leave a Will which would 
be considerably out of date insofar as 
its tax position goes. Whether it be the 
lawyer or the testator who takes the 
initiative, the two should be brought to- 
gether immediately for prompt discus- 
sion of the existing Will. Trust officers 


ean do much, to bring this about. 
* * * 
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CAPITAL GAINS AND 
YOUR HEIRS:— 


MAN may hold stock of a corpor- 
ation which he acquired several 
years ago at a price far lower than its 
present market value. If he sells such 
stock today, he would have a capital 
gains tax to pay on the profit, repre- 
sented by the difference between his 
cost price and his sales price. On stock 
held over two years the Federal income 
tax under the present law would be 15% 
of such profit. The tax rate in the 
forthcoming law may be higher or lower 
—nobody knows as yet. However, un- 
der the present law, if the owner dies 
the cost basis of the stock in the hands 
of his executors would be the market 
value of the stock as of the date of his 
death. Therefore, there would be no 
capital gains tax on the profit in the 
stock from the time it was acquired by 
the decedent up to the date of death. 
A proposal of the Treasury Depart- 
ment would make the cost basis of such 
stock in the hands of the estate and 
heirs the same as it was in the hands 
of the decedent while he was living. 
This would effectively tax any profits 
in capital assets upon their sale, 
whether the owner lives or dies. 


This point is important because there 
are many people who acquired securi- 
ties years ago, in which an unrealized 
gain exists. They may have obtained 
such securities through having prev- 
iously merged their private business en- 
terprises with large corporations under 
a tax-free exchange, or they may still 
own their own business in which many 
years earnings have been pyramided. 
Realizing their tax position on the capi- 
tal gain, they may have decided to con- 
tinue their ownership so that when they 
die their estates could sell the stock 
without any tax on the gain because of 
the cost basis in the hands of executors 
being stepped up to the market value 
as of the date of death. If the tax law 
is changed, as above outlined, such in- 
dividuals will no longer have this tax 
reason for delaying the sale of stocks, 
which, for reasons of sound investment 
economics, should possibly be effected 
immediately. 





Administration of Small Trusts 


Separate Unit, Standardization and Reduced Activity 
as Solution to Unprofitability 


ROBERT S. DAVIS 
Assistant Trust Officer, Lincoln-Alliance Bank & Trust Co., Rochester, N. Y. 


HERE appears to be little united ef- 

fort on the part of trust institutions 
in studying the operating problems of 
small trusts. All seem to regard them 
as problems that must be dealt with in- 
dependently, the solution of which de- 
pends primarily upon three things: the 
circumstances of individual accounts now 
under administration, the general type 
of business handled by the institution, 
and the attitude of each institution to- 
ward the acceptance of new small trust 
business. 


It is significant, too, that up to this 
time, some of our institutions have made 
relatively little individual effort to solve 
the problems of small trusts. A number 
of factors account for this. In the first 
place, not all trust institutions have an- 
alyzed the costs of performing different 
trust functions or of administering in- 
dividual accounts. Again, the recogni- 
tion of the problems of small trusts is 
relatively recent and there has not been 
sufficient time for research bodies to 
have analyzed them and disseminated 
recommendations for their cure. Fin- 


This article, written for Trusts and 
Estates, is based upon a thesis submitted 
to the Graduate School of Banking. Mr. 
Davis will be glad to comply with re- 
quests for copies of his thesis until the 
limited supply is exhausted.—Ed. 


ally, some of our larger institutions, by 
reason of a policy of accepting no more 
small trusts, have probably been disin- 
clined to exert much effort on the prob- 
lem. 

There are a few institutions which are 
making a real effort to put their small 
trust business on a sound basis. Further- 
more, the programs of these institutions 
are found to include most, if not all, of 
the random measures with which this or 
that institution is experimenting in a 
less organized manner. The keynote of 
them all appears to be the reduction of 
operative activity or the development of 
a “standardized administration” for 
small accounts. 


Special Unit for Handling 
Small Accounts 


ERHAPS the highest degree of or- 

ganization or planning is found in 
those institutions which have established 
within the trust department a special 
unit or group to handle the administra- 
tion of small accounts. A number of 
large institutions have assigned all ac- 
counts under a given size to one admin- 
istrator (or more if warranted), provid- 
ing him with personnel schooled in the 
objectives of the program and making it 
his duty to develop a technique for hand- 
ling small accounts with a minimum of 
demand upon the investment, collections, 
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bookkeeping and other operating units 
of the department. 

Two questions arise in setting up a 
separate contact division for small trusts. 
The first is whether its physical segre- 
gation from the rest of the trust depart- 
ment would be wise from the viewpoint 
of the bank’s prestige. The decision on 
this question would depend upon the 
number of personal calls made by small 
trust customers and the class of custom- 
ers affected. 

The second question has to do with the 
probating of small estates. It is evident 
that an institution could not accept small 
trusts without accepting small executor- 
ships. There is not room for the same 
standardization in probating a small es- 
tate as there is in handling a small trust, 
but a number of trust men with whom 
this question has been discussed feel that 
much potential saving would come from 
handling by special personnel, especially 
if the will authorized complete liquida- 
tion of assets. There should be an es- 
tate man attached to the small account 
division and general supervision over his 
activities exercised by the head of the 
division. Conceivably, employees in this 
division could assist with estates as well 
as trust work. 

The most important feature of special 
contact personnel would be the difference 
in their attitude toward the job. Quite 
properly, the people now doing contact 
work think in terms of quality of trust 
administration, regardless of cost. It 
would be difficult for them to remember 
that the same treatment was not to be 
accorded to all trusts under their juris- 
diction. Specialized personnel, on- the 
other hand, would be continually aware 
that small trust service was limited in 
scope and that it was their responsibility 
to render it well and make it produce a 
profit. They would be interested in im- 
proving procedures and would give the 
business their best attention instead of 
regarding it as a nuisance, which had 
been assigned to them against their wish- 
es and which took time away from their 
more important accounts. 

In one institution the transferring of 
all small trusts to a separate group and 
placing the administrator in a location 


TRUSTS and ESTATES—April 1942 


less accessible to callers has tended to 
discourage many visits by co-trustees 
and beneficiaries. As an assistant there 
has been assigned to this group a wo- 
man of about 35 years, a college grad- 
uate with good background and poise 
who is said to be relieving the adminis- 
trator of many interviews with women 
customers. She has gained the confi- 


dence of a number of women beneficiaries 
and has succeeded in developing in them 
a certain sympathy toward the operat- 
ing problems of the institution. 


Experience in Reducing Operative 
Activity 


LTHOUGH a special unit for small 

trusts may not be practical in a 
great many institutions, most of the stan- 
dardizing methods used in such a unit 
can be followed to advantage. 

An important first step is the simpli- 
fication of investment holdings. One in- 
stitution having transferred some 350 
sole-responsibility trusts under $50,000 
to a special unit reports that in one year 
the number of items in trusts under $10,- 
000 was reduced by .as much as 60%; in 
trusts between $10,000 and $25,000 by 
approximately 40%; and in trusts over 
$25,000 by approximately 20%. These 
reductions were made possible by con- 
solidating large numbers of small hold- 
ings. In many trusts United States Gov- 
ernment bonds of uniform maturity were 
purchased, to the extent that income re- 
quirements would permit. In some. 
funds were deposited in savings banks. 
For the remainder there was established 
a list of about eight high-grade corpora- 
tion bonds, purchases of which were con- 
fined as far as possible to small accounts 
assigned to this unit. In this way much 
uniformity of investment was accom- 
plished, from which it has been possible 
greatly to simplify account reviews, and 
to reduce the services required of the in- 
vestment analysis, coupon collection and 
bookkeeping sections. Likewise they 
have established a greater permanency 
of investment in these trusts and have 
minimized purchase and sale activity. 

If a firm policy is adopted, it should 
be possible, with few exceptions, to re- 
duce income payments to a semi-annual 
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or quarterly basis, cash and security 
statements to one a year, and to elimin- 
ate income advances and overdrafts al- 
together. There are other methods of 
cutting the expenses of small accounts. 
The detail and frequency of account re- 
views can be reduced. Accountings and 
termination proceedings can be simpli- 
fied. (One bank reports that on advice 
of counsel it is accepting waivers for in- 
come schedules and thereby avoids pre- 
paring those lengthy schedules in about 
90% of its small trust accountings. Some 
banks are doing away with financial 
schedules almost entirely, substituting a 
set of cash statements covering the pe- 
riod of administration with or without 
a summary statement attached.) 


Miscellaneous economies include liquid- 
ation of real estate and mortgage hold- 
ings; standardization of correspondence 
and forms; confirmation of security 
transactions by mailing a copy of a mani- 
fold form of entry, thereby avoiding the 
writing of a letter; minimizing executive 
and committee attention by granting to 
junior officers broader authority over 
small accounts. 


Resignation or Revocation 


F efforts to reduce operative activity 

are unsuccessful and if outmoded com- 
pensation schedules cannot be changed, 
it may be possible for the trustee to re- 
sign. The most favorable situation is 
where the instrument grants the express 
right to resign. Little difficulty may be 
encountered also where all interested 
parties are individuals and sui juris and 
will approve the trustee’s resignation, 
provided a suitable successor can be 
found. 


In such cases as these, resignation and 
transfer of the trust property can prob- 
ably be completed under an informal ac- 
counting and release from the interested 
parties, with a minimum of expense to 
the trust estate. Unless provided for in 
the instrument, the trustee’s right to a 
disbursing fee will depend upon the per- 
sonalities involved, arrangements with 
the successor trustee and other circum- 
stances. Inasmuch as the account will 
be small, the resigning trustee would be 
forfeiting relatively little if it waived 
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any right to a disbursing fee, satisfying 
itself with having been relieved of an 
unprofitable situation. 


In some living trusts the trust institu- 
tion may properly propose revocation to 
the grantor. Among the reasons that 
may be advanced for revocation of small 
accounts, are: 


Failure of the trust to serve purposes 
for which it was originally established 


Changes in circumstances of the grant- 
or warranting his recall of the trust prin- 
cipal 

The saving of trustee’s fees where a 
trust form of management is not essen- 
tial 

Inconvenience to grantor or beneficiary 
because of geographical non-proximity of 
the trust institution 

General difficulties of administration 
such as irreconcilable views of co-trus- 
tees on investment policies and the un- 
reasonable attitude of beneficiaries. 


Standardization in the Small Trust 
of the Future 


F small trust business is to be placed 
on a sound basis, every proposed new 


account must represent a genuine need 
for trust service. If they are to be ac- 
cepted in volume there must be stan- 
dardization in the form of the instru- 
ment and in the investment and general 
administration of these accounts. Lim- 
itation of functional activity can best 
be accomplished by standardizing the 
agreements under which small trusts are 
accepted. Standardization should be 
directed toward the following objec- 
tives: 


Short and simplified trust agreements 

Elimination of co-trustees and consul- 
tants except at extra charge 

Broad investment provisions with ex- 
press authority to participate in a com- 
mon trust fund 

Express power to liquidate original se- 
curities and to reinvest entire trust along 
standardized lines 

Payments to beneficiaries to be made 
solely by mail and not applied to their 
maintenance and support 

Payments to beneficiaries to be made 
at fixed intervals and in fixed amounts 

Elimination of amortization of bond 
premiums 
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Express direction for the treatment of 
rights and stock and extraordinary divi- 
dends 


Simplification of dispositive provision 
Avoidance of controversial provisions 


It has been suggested that the most 
effective way to accomplish standardiza- 
tion is by use of uniform trust agree- 
ments and testamentary provisions. An 
institution would adopt a uniform trust 
agreement setting forth standard ser- 
vices available in different size groups 
at fixed rates of compensation. There 
would remain to be supplied only the 
names of the parties and dates, a list of 
the trust assets and the dispositive pro- 
visions. Such agreements would be 
printed and would constitute the only 
form in which the institution would ac- 
cept a living trust too small to support 
compensation that would have to be 
charged for more personalized services. 


The successful solution of the problem 
of small trusts under will apparently 
rests upon the development of an econom- 
ical and profitable method of handling 
small living trusts. Once this has been 
accomplished, it will be easier to con- 
vince prospective customers and their at- 
torneys of the advisability of standardi- 
zation in the terms of small testamentary 
trusts. It would seem that this could 
best be handled by setting forth the 
terms of the trust in the will or express- 
ly providing therein that it be adminis- 
tered in conformity with the institution’s 
uniform small trust plan. (As to the lat- 
ter suggestion, the local rule as to in- 
corporation by reference must be con- 
sidered. ) 


Compensation Based on Activity 
in “Normal” Account 


QUAL in importance to any other 

factor in accepting new personal 
trust business is the fixing of appropriate 
compensation to the trustee. There must 
be established what can be regarded as 
“normal accounts” in terms of activity 
in different size groups as to which a 
minimum compensation would be fixed, 
with additional charges for co-trustees,. 
real estate, and excessive activity. 
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One institution, after a careful study 
of the elements that constitute normal 
trust accounts, suggests that after the 
usual one-year set-up period, normal ac- 
tivity in a $25,000 account having no co- 
trustee or consultant should be some- 
what as follows: 


Holdings—Not more than 1 investment 
item for each $3,000 of value, with no 
holdings of real estate or mortgages. 


Annual Activity—1 sale, 1 call or matur- 
ity, 2 purchases, 1 deposit, 1 withdraw- 
al, 4 income payments, 10 principal 
cash entries, 16 income cash entries. 


Other services—1 annual principal and 
income cash statement, 1 annual re- 
view of investments, preparation of in- 
come tax return and information let- 
ter to income beneficiary, not more 
than 1 hour per year of consultation 
time. 


The cost of operating an account of 
this type is reported to be about $85 a 
year. After establishing a basic annual 
compensation sufficient to yield a reason- 
able profit over and above this annual 
operating cost, an additional charge 
would be made for excess activity based 
upon the following functional costs: 


$2.29 
2.47 
2.37 
ce i | 
.32 base 
plus .08 per entry 
.32 base 
plus .10 per entry 
4.00 per hour 


Purchases 

Sales 

Exchanges 

Income payments 
Income statements 


Principal statements 
Consultation 


This method of weighing activity and 
fixing minimum compensation for nor- 
mal accounts would apply also to trusts 
participating in a common trust fund. 
There would be a variation in procedure 
only in those accounts wholly invested in 
a common fund where the size of invest- 
ment. units and the functions performed 
within the fund itself, such as purchases, 
sales, and account reviews, would not be 
a consideration in gauging individual ac- 
count activity. In their place there would 
be accorded to each such trust for the 
purpose of account cost analysis its pro- 
portionate share in the expense of oper- 
ating the common trust fund. 
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As to the future for small trusts, we 
should not attempt to render a person- 
alized “custom made” service for the 
amount of compensation this class of 
business will support. If trust business 
is to be made available to persons of 
small estate, it can be offered only in 
standardized form and at charges based 
squarely upon the nature and extent of 
services rendered. 


Meeting Personnel Problem 


Speaking on the employment problem of 
banks caused by the war, J. Stanley Brown, 
personnel manager of the Chemical Bank 
and Trust Company of New York, told the 
annual convention of the Georgia Bankers 
Association, held recently in Atlanta, that 
by ending time wasted and by speeding up 
the pace in bank work, employees can do 
a great deal to help solve the serious per- 
sonnel problem created by vacancies. 

“Our personnel problems are two,” said 
Mr. Brown. “The first is to recruit a staff 
sufficient for the satisfactory conduct of 
operations; the second is to keep that staff 
after we get it. Some methods of meeting 
the first problem are: 

“1. The use of machines. 

“2. The employment of women. 

“3. The recall of pensioned employees 
and of married women previously released. 

“4. Upgrading, or the training of em- 
ployees for the job ahead of them. 

“There is one further measure. For at 
least ten years, not one of us, whether man- 
agement or worker, has been geared to any- 
thing like capacity production. We’ve gone 
to our desks and machines ten minutes late 
each morning, and left them ten minutes 
early each evening. We've taken too many 
Saturday and Wednesday afternoons off.’ 
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32,145 FIRMS WITH MORE THAN 17,700,000 
x» EMPLOYEES HAVE INSTALLED THE 


PAY-ROLL SAVINGS PLAN 


Have YOU Started the Pay-Roll Savings Plan in YOUR Company? 


Like a strong, healthy wind, the Pay-Roll Savings Plan 
is sweeping America! Already more than 32,145 firms, 
large and small, have adopted the Plan, with a total of 
over seventeen million employees—and the number is 


swelling hourly. 


But time is short! The best and quickest way to raise 
urgently needed billions of dollars is by giving every 
American wage earner a chance to participate in the 
regular, systematic purchase of Defense Bonds. 


Do your part by installing the Pay-Roll Savings 


Plan now. 


For full facts and samples of free literature, write Treasury 
Department, Section C, 709 Twelfth St., NW., Washington, D. C. 


= MAKE EVERY PAY DAY...BOND DAY 
This space is a contribution to Victory by 


Crusts and Estates 


U. S. Defense BONDS x STAMPS 


Economy in Office Supplies Urged 


“The pinch of scarcity has made itself 
felt” and “the need for conserving bank 
and office supplies is becoming more and 
more important,” says Secretary Hausman 
of the Illinois Bankers Association in a re- 
cent bulletin to the member banks. Among 
the recommendations which he sets forth, 
giving credit to several of the larger banks 
for some of them, are the following: 

(1) “Use both sides of each sheet of 
paper wherever it is possible to do so;” (2) 


“Use the back of an incoming letter for the 
carbon of its reply;” (8) “Save all clips;” 
(4) “Make use of any obsolete or extra 
forms for scratch pads;” (5) “Save your 
carbon paper;” (6) “Use string instead of 
rubber bands;” (7) “Re-use folders;” (8) 
“Take unusually good care of typewriters, 
adding machines and other mechanical de- 
vices;” (9) “Provide smaller letterheads for 
short letters;” (10Y “Study your own insti- 
tution carefully and see if you can’t find 
many ways to save.” 
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The Common Trust Fund: What Makes It Go? 


Seven Preliminary Steps in Operation Outlined 


H. D. ROSCHEN, JR. 
Trust Investments Division, Girard Trust Company, Philadelphia, Pa. 


6é IT a horse!” jeered the town 

wits at the pioneer motorist who 
had the ill fortune to stall in front of 
the general store. 


“T’ll have the law on ye!” shouted the 
farmer whose horses shied at the snort- 
ing horseless carriage and dumped him 
and his apples into a ditch. 

“Tt ain’t true,” declared the incredu- 
lous. “What makes it go?” 

Today the automobile is a necessity, 
and a ten-year old child has at least a 
general idea of what makes it go. In 
some ways the trust business is not alto- 
gether out of its “Horse-and-Buggy 
Days,” and the Common Trust Fund is 
still some sort of monstrous “contrap- 
tion,” to be approached with caution. 
Like the early automobiles, there are a 
number of common trust funds operat- 
ing, but there are some of us who want 
to know what makes them go. 

Let us assume that we have on paper 
a Plan for a discretionary common trust 
fund, approved by counsel, adopted by 
the board of directors and executed by 
the trust institution. How are we to get 
the Fund started? The preliminary 
steps in operating a common trust fund 
are as follows: 

1—-Selection of accounts which might 

participate 

2—Determination of sources of cash 

3—Committee approval of investment 

in Fund 

4—Raising of cash 

5—Transfer of cash to the Fund 

6—Notification of interested parties 

7—Investment of cash held in the 
Fund 

Pursuing our analogy further, we ob- 
serve that cash is the fuel. In review- 
ing the seven preliminary steps in oper- 
ation, we will trace the course of this 


This article is the second of a series. See page 
281 of March issue. 


fuel from the tank to the carburetor, the 
cylinders and out the exhaust. Trans- 
lated into common trust fund terms, this 
means converting investments in indi- 
vidual trusts into cash, transferring cash 
to the Common Trust Fund and convert- 
ing it into investments in the Fund. 


1. Selection of Accounts 


HE first of the preliminary steps is 

to select the individual trusts which 
will form the nucleus of the participants. 
Thus, all trust accounts should be class- 
ified as to size, investment powers, sole 
or joint administration, and possibly 
state tax status. This step is largely 
mechanical and can be accomplished eas- 
ily by clerks familiar with trust invest- 
ment review procedure. 


Classification of accounts as to size 
involves the separation from the rest of 
the trust accounts of those having a mar- 
ketable security value of $25,000 or less, 
$25,000 being the maximum amount 
which can be invested in the Common 
Trust Fund for any one account. At 
the same time another group of accounts 
with a value of between $25,000 and 
$50,000 may be earmarked for later use, 
as it is the opinion of many that a 
$50,000 trust needs the Common Trust 
Fund advantages. It is assumed that we 
have appraised: our accounts not less 
often than annually, and therefore the 
size classification of trust portfolios is 
merely a matter of glancing at the last 
appraisal. 


Next we select all of our less-than- 
$25,000 accounts which grant the trus- 
tee full discretionary powers as to in- 
vestments. Because of the constant 
turnover of funds in recent years, trust 
institutions to a large extent have al- 
ready classified their trusts as to invest- 
ment powers, for ready reference. In 
my own institution, for example, each 
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trust instrument has been reviewed by 
legal counsel and given a code number to 
indicate the nature and scope of the 
trustee’s investment powers. 


When the “full discretion” accounts 
have been selected, it is suggested that 
those accounts wherein the investment 
powers are exercisable jointly with a co- 
trustee, or subject to the approval of 
some one else, be eliminated from con- 
sideration for the time being. It is our 
desire to get the Fund started and we 
should be unrestricted in our procedure. 
After our Fund has started and is in 
operation, it will be more comprehen- 
sible to co-trustees than a mere written 
plan. Even in this enlightened age, a 
prospective automobile purchaser wants 
a demonstration. 


In some localities where personal prop- 
erty or state income taxes have an im- 
portant bearing on common trust fund 
investment, a further separation of ac- 
counts may be found necessary. When 
my Company was making its preliminary 
study, consideration was given to the 
advisability of setting up two discretion- 
ary funds, one for accounts subject to 
the Pennsylvania Personal Property 
Taxes and one for those exempt. The 
theory was that the fund for taxable 
accounts would be confined as to invest- 
ments to those securities not taxable, 
while the fund for tax-exempt accounts 
would invest in securities subject to the 
tax. It was soon decided, however, that 
such a plan would circumscribe the field 
of investment unduly, and tax-penny 
wisdom might prove to be investment- 
dollar folly. Later a ruling was obtained 
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from the taxing authorities to the effect 
that otherwise non-taxable accounts 
would not be subject to tax simply be- 
cause they were invested in a common 
trust fund holding taxable securities, 
and that taxable accounts would be sub- 
ject to tax only to the extent of their 
proportionate interest in taxable secur- 
ities in the Fund. 

Before committing an account to par- 
ticipation in the Common Trust Fund, 
it would be advisable to ascertain 
whether or not the tax status of non- 
resident accounts would be unfavorably 
affected by such participation. 


2. Determination of Sources of Cash 


EXT we review the accounts selected 

in accordance with the foregoing 
tests to determine which securities 
should be replaced by an investment in 
the Fund. The same exacting standards 
should be applied in these account re- 
views as to any others which are made 
periodically, but emphasis should be 
given to the following factors: 


1—Income return on securities to be 
sold versus estimated return on the 
Fund 

2—Market value of securities to be 
sold versus cost to the trust 

38—Disproportionately large holdings 

4—Sub-standard securities 

5—Securities quoted at substantial 
premiums over call price, and like- 
ly to be called 


It has been found that income bene- 
ficiaries usually do not object to an in- 
vestment in a common trust fund if the 
conversion results in no sudden or im- 
mediate decrease in the rate of income 
return to the trust. Therefore, it would 
be well to compare the yield on the secur- 
ities to be sold with that expected to be 
obtained on the Common Trust Fund 
before definitely determining on the sales 
program for each candidate for partici- 
pation. A yield of 4% appears to be a 
conservative estimate for the Fund at 
present. Some funds are showing a pro- 
forma return of around 434% today, 
based on current low quotations for com- 
mon and certain preferred stocks, but 
if we allow for a 50% reduction in the 
dividends on the common stock portfolio 
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of the Fund, with the possible effect of 
new Federal corporation taxes, a 4% 
estimated return for the Fund would be 
about right. In considering the securi- 
ties in the individual trusts, it would be 
fair to make similar adjustments with 
regard to dividends on common and pre- 
ferred stocks. 


The usual degree of discretion must be 
used in determining whether to sell se- 
curities quoted considerably lower than 
their cost. It would appear advisable to 
consider such securities on their own 
merits, regardless of the desire to con- 
vert the investment into the Fund. If 
there is a gain involved, the main con- 
sideration is to keep sufficient liquid 
funds available to pay the capital gains 
tax. 

The Common Trust Fund, with diver- 
sification as one of its principal objec- 
tives, should afford an excellent oppor- 
tunity for reducing holdings in the 
smaller trust accounts which are out of 
proportion to the size of the trust. The 


sale of sub-standard securities—those 
which the trustee would not purchase for 
trust accounts and which because of in- 


herently poor characteristics or unfavor- 
able outlook should be sold—often in- 
volves timing, which is based on general 
economics, current statistics and 
“hunches.” There is no general rule, 
but it would seem safest in a declining 
market, or at best a highly selective one, 
to convert into the Fund. 

It frequently happens that an account 
holds bonds or preferred stocks quoted 
several points over their call prices. 
These securities are retained chiefly be- 
cause there is nothing of equal quality 
and yield or similar type available that 
would afford greater protection. The 
premiums on such securities can well be 
capitalized and the proceeds invested in 
the Fund. 

It is not recommended that small trust 
accounts be indiscriminately purged of 
their assets simply to effect a complete 
“fold-over” into the Fund. Even if only 
a small portion of a trust can be placed 
in the Fund at the outset, a careful re- 
view of each candidate for the Fund 
may avoid difficulty in the future when 
the trustee is asked to explain why a 
Security was sold out of the account. 
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3. Committee Approval 


HEN it has been determined which 

securities can be sold in each sel- 
ected account, an approximation can be 
made of the amount of cash (including 
presently uninvested principal funds and 
securities to be redeemed prior to the 
first valuation date of the Fund) which 
will be available for the opening of the 
Fund, and any necessary adjustments - 
should be made to prevent any one ac- 
count from having a participation of 
more than 10% of the Fund. The aggre- 
gate will represent approximately the 
initial size of the Fund. 


The steps leading up to this estimate 
might well be taken, at least in a cursory 
manner, before the Plan is even written, 
in order to determine the advisability of 
starting a common trust fund. If, on 
the basis of such a preliminary estimate, 
the Plan is adopted, then formal reviews 
of the selected accounts can be prepared 
and submitted to the Trust Investment 
Committee for approval of not only the 
sales for each account but also its invest- 
ment in the Fund. This is required by 
Regulation F, Sect. 17, subsect. (c), par- 
agraph (2), and the record of each ac- 
count must appear in the minutes of the 
Committee before any cash can be trans- 
ferred to the Fund. 


4. Transfer of Cash 


HE security sales for the prospective 
participants in the Fund are made, 
in the manner commonly used by the 
trust institution, in time to have all the 
cash available a day or two prior to the 
opening date of the Fund. In order tc 
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check this closely, some trust institu- 
tions use special forms or work sheets, 
but these are not necessary if the reg- 
ular records, order tickets, cash sheets, 
etc., for the participating accounts are 
held in a group, so that the up-to-date 
cash balance in each account can easily 
be ascertained and the total cash avail- 
able for the Fund can be readily com- 
puted. 

On the first valuation date, there will 
be nothing in the Fund. It will be an- 
other trust account on the books, await- 
ing receipt of cash. The unit value will 
be an arbitrary one, probably $10, as 
most trustees have found this figure the 
most convenient to use. Therefore, each 
initial participant in the Fund will have 
charged against its cash principal ac- 
count the cost of so many units of the 
Discretionary Common Trust Fund at 
$10 per unit, and the asset ledger account 
will be credited with the same number 
of units of the Fund. The Fund, being 
another trust account, will have a sim- 
’ jlar set of records and it will have cred- 
ited to its principal cash account as an 
addition the total of all the principal 


cash charged out of the participating 
trusts. 


5. Notification of Interested Parties 


HEN a trust account first becomes 

a participant in the Fund by virtue 
of its principal being transferred to the 
Fund for investment, it is necessary to 
send a notice of such investment to 
each person to whom an accounting 
ordinarily would be rendered. This may 
seem trivial, especially if the institution 
includes principal changes as well as in- 
come items with its periodic statements 
to interested parties, but it is required 
by Regulation F, which must be fol- 
lowed to the letter if Federal tax ex- 
emption is to be obtained by the Com- 
mon Trust Fund. 


6. Investment of Cash in the Fund 


OW the Fund has in it cash for in- 

vestment. To return to our an- 
alogy, the gasoline has been drawn from 
the tank, through the carburetor where 
it has been atomized, and forced into the 
cylinders as a gas. It must now be con- 
verted into power to drive the machine. 
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In the Common Trust Fund, the Trust 
Investment Committee comprises the 
spark plugs; the statisticians, econom- 
ists and security analysts are the valves, 
cams, distributor and timer; the Plan 
is the flywheel. The state statute is the 
steering wheel and Regulation F the 
brakes. 

In order to maintain, as well as pos- 
sible, a continuous flow of income to the 
participating trusts, the initial invest- 
ment program for the Fund should be 
planned in advance of the valuation date. 
An estimate of the amount of funds 
available should be in the hands of the 
investment officer supervising the Fund 
at least three business days prior to the 
valuation date. 

Selection of investments should be con- 
fined to the trust institution’s Approved 
List, which already has the required ap- 
proval of the Trust Investment Commit- 
tee, and has, it is assumed, been kept 
up-to-date. Diversification will be two- 
fold, namely: by type of security and by 
type of issuer, and will have been deter- 
mined by the general investment policy 
of the Committee as applied to a trust 
account of the size of the Common Trust 
Fund, adjusted to the provisions of Reg- 
ulation F, the Statute and the provisions 
of the Plan to the extent that any of 
these provisions conflict with general in- 
vestment policy for trust accounts. 


After constructing a skeleton diversi- 
fication plan, and filling it in with spec- 
ific amounts of selected securities, the 
investment officer should present the pro- 
gram to the Committee for review and 
approval, and again the importance of 
doing this prior to the valuation date is 
stressed, for the program should have 
been authorized and orders ready for 
transmittal to brokers and dealers on the 
day the cash is transferred to the Fund. 

The investment orders for the Fund 
are handled in the same manner as for 
any other trust account. The portfolio 
of the Fund is reviewed periodically by 
the Committee, securities are bought and 
sold, investments and reinvestments are 
made, income distributed to participants, 
admissions and withdrawals made on 
subsequent valuation dates, tax reports 
are filed and the accounting records are 
audited. The Fund is “going.” 
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A Super-Mechanism 


HE “horseless carriage” was just 
that—a carriage with a motor—and 
it had its shortcomings. The modern 8- 
cylinder, 100-horsepower streamlined car 
bears little resemblance to the pioneer 
“motor buggy;” it is the result of an 
evolution brought about by experience, 
constant experimentation, performance- 
checking and refinement. 
The Common Trust Fund does for the 
small individual trust what the gasoline 
motor did for the buggy. It is a mech- 
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anism superimposed on the trust mechan- 
ism for the purpose of accomplishing 
greater investment diversification and 
flexibility; in other words, it enables the 
small trust to “get about” with more 
facility in a wider field of investments. 


The Common Trust Fund has not been 
perfected as has been the “horseless 
carriage,” but it has been brought into 
being and is “going.” Perhaps we know 
now what makes it go, and will try it in 
a modest way, watching carefully how it 
goes. 


Common Trust Fund Savings Under 
New Brokerage Rates 


DDITIONAL savings in the cost of in- 

vesting comparatively small _ trust 
funds through a common trust fund are 
possible under the new schedule of New 
York Stock Exchange brokerage rates, ac- 
cording to H. D. Roschen, Jr., author of the 
foregoing article. 

Assuming that an individual trust fund 
currently worth approximately $25,000 holds 
a balance of $950 uninvested cash, and that 
the Trust Investment Committee selects for 
purchase 10 shares of stock of no par value, 
quoted at 91 on the New York Stock Ex- 
change, the total cost under the brokerage 
rates effective prior to March 16, 1942, 
would have been approximately $915.47, Mr. 
Roschen says. If this trust were totally in- 
vested with 49 other similar trusts in a 
$1,250,000 discretionary common trust fund 
which held an uninvested principal balance 
of $47,500, and 500 shares of the same 
stock were purchased at 91, the charges 
pro-rated among the 50 equal participants 
in the fund would have been $912.24, a sav- 
ing per participant of $3.23, equal to about 
10/32nds of a point on the stock price. 


Under the new schedule of brokerage 
rates, effective March 16, 1942, the savings 
on the hypothetical cases compared above 
would be $3.94, or nearly 13/32 of a point 
on the price of the stock. This is consider- 
ably in excess of what some trust institu- 
tions estimate as the cost to them of hand- 
ling one purchase or sale transaction for an 
individual trust account, states Mr. Roschen. 


As to bonds: If, in the hypothetical case, 
the individual trust held $1,050 and a bond 
quoted at 103% were purchased, the charges 
under the old rates would have been ap- 


proximately the same to the trust purchas- 
ing individually as through a common trust 
fund—$1,037.76. Under the present rates, 
the total charges to the individual trust 
would be approximately $1,040.26, whereas 
if the $25,000 individual trust were an 
equal participant with 49 other trusts in 
a $1,250,000 discretionary common _ trust 
fund which held uninvested principal of 
$52,500, and $50,000 of the same bonds 
were purchased at 103%, the charges pro- 
rated among the participants would be 
$1,037.54, a saving per participant of $2.72. 

Although the saving on stock transactions 
may be somewhat greater than for bond 
transactions, it may be safely assumed that 
from $2.50 to $3.00 per transaction can be 
saved through the common trust fund, un- 
der current New York Stock Exchange 
rates, according to Mr. Roschen’s calcula- 
tion. A $25,000 trust, to be diversified ac- 
cording to presently accepted standards, 
would contain no less than 15 items. Under 
present conditions four purchase and four 
sale items per year would not seem too high 
a turnover. If an average of $2.50 to $3.00 
per transaction can be saved in brokerage 
charges, it means $20 to $24 a year to the 
trust. This may not seem to be much, but 
it can amount to a sum equal to anywhere 
from 16% to 42% of the trustee’s annual 
compensation, or around 142% to 2%% of 
the annual income, Mr. Roschen points out. 

Brokerage commissions are one of numer- 
ous sources of savings accruing to trust ac- 
counts invested through the Common Trust 
Fund plan of investment. This source of 
savings is more easily appraised than the 
others, for its application is the most uni- 
form and general, he concludes. 
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...Consider 


The Merit of This Investment 


The Federal savings and loan share is supported by: 


1. The most carefully prepared Federal statutes and 
regulations, providing a perpetual charter, with local 
private ownership and management, Government examin- 
ation and supervision. 


2. The most improved financial structure for safety and 
full earnings, with reserves and surplus to absorb losses 
and assure continuous dividends. 


3. The best management and facilities available for a 
flexible savings and investment plan, and for servicing 
home loans. 


4. Each prospective investor may secure official informa- 
tion on this field from the Federal Home Loan Bank Board 
or the Superintendent of Documents, Washington, D. C. 


SELECTED FEDERALS, Inc. 


135 S. LaSalle St. Field Building Chicago 


This is not an offer to sell any security. Selected Federals, 
Inc. is a non-profit corporation cemposed of qualifying 
Federal Savings and Loan Associations which sell directly 
to investors. Full information, including list of members, 
will be furnished upon request. 
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When Reorganization Occurs 


Powers and Duties of Trustees to Participate 


ROBERT P. SCHUR 
of the New York Bar 


T is but natural that, at present, 

problems involving the reorgan- 
ization of corporations whose secur- 
ities the fiduciaries hold should be 
continuously increasing in impor- 
tance. Financial and economic 
changes at war tempo often necessi- 
tate a reorganization of the corpor- 
ate structure. In times of depres- 
sion this reorganization has fre- 
quently taken the form of a scaling 
down of the corporate debt, often by 
the process of converting bonds 
into stock, thus lessening the fixed 
interest charges which the corpora- 
tion must meet. 

There are already signs of some change 
in the mode of reorganization. The in- 
creasingly painful impact of taxation is 
a contributing factor. Interest charges 
are deductible from income, thereby les- 
sening corporate taxes. Several recent 
plans of reorganization have been sub- 
jected to criticism on the ground that by 
diminishing the bonded indebtedness 
(and thus interest charges) to an ex- 
cessive degree, the larger net income 
would subject the corporation to a large 
increase in taxes. 


And as the feverishly rising tide of 
inflation tends more and more to dimin- 
ish the value of the dollar, stockholders 
may often cherish the rather sinister 
hope that a large funded debt may be 
very cheaply paid off in highly depreci- 
ated dollars. 

Other forms of reorganization fre- 
quently met with, both in eras of pros- 
perity and periods of depression, involve 
mergers in which one corporation is ab- 
sorbed by another, and consolidations in 
which a new corporation is formed to 
take over assets of several existing ones. 

When the harassed trustee is con- 
fronted with any of these changes in 
the amount and types of securities held 
in trusts, he might well paraphrase the 
two immortals, Gilbert and Sullivan, and 
sing in plaintive tones “A fiduciary’s lot 
is not a happy one.” 


Statutory Rights of Participation 


ROM the fiduciary’s point of view, 
a corporate reorganization usually in- 
volves the following steps: 


(a) Deposit of the securities with some Committee, 

(b) Execution of some protective agreement, 

(c) Payment of expenses and assessments, 

(d) Receipt of new securities which may be radi- 
cally different in amount, type and value from 
original, 





(e) Exercise of possible conversion or subscription 
right and making of payments incident there- 
mom ° 


In some jurisdictions the power of 
fiduciaries has been specifically con- 
ferred by statute to participate in reor- 
ganizations and to receive, in exchange 
for securities previously held, new secur- 
ities of a different type. For example, 


the English Trustee Act of 1925 contains 
the following provisions (Section 10:3): 


“Where any securities of a company 
are subject to a trust, the trustees may 
concur in any scheme or arrangement 


(a) for the reconstruction of the 
Company 

(b) for the sale of all or any part 
of the property and undertaking of the 
company to another company 

(c) for the amalgamation of the com- 
pany with another company 

(d) for the release, modification or 
variation of any rights, privileges or lia- 
bilities allocated to the securities or any 
of them 

In like manner as if they were en- 
titled to such securities beneficially with 
power to accept any securities or any 
denomination or description of the re- 
constructed or purchasing or new com- 
pany in lieu of or in exchange for all 
or any of the first mentioned securi- 
ties***” 


The statute has been somewhat strict- 
ly construed in re Walker, 104 Chancery 
274 (1935). In that case a holding cor- 
poration was formed to acquire 90% of 
the capital of certain companies supply- 
ing electricity by exchanging its shares 
for theirs. Trustees under a settlement 
held stock in one of the operating com- 
panies and requested the Court to in- 
struct them whether the plan presented 
an amalgamation to which they could 
consent under the Trust Act. The Court 
held that there was little to suggest an 
amalgamation as the present operating 
companies were to continue the business 
of supplying electricity although under 
unified control, and concluded that the 
Trustees could not participate in the 
plan. 


Variations Where Law is Lacking 


HE Florida Statute (L. 1937 p. 1283 
et seq), authorizes Trustees to “par- 
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ticipate in *** reorganizations, consoli- 
dations, mergers,*** and the Trustee 
shall be authorized where he deems such 
course expedient to deposit stocks, bonds 
or other securities with any protective 
or similar committee under such terms 
respecting the deposit thereof as the trus- 
tee may approve.” In most jurisdictions, 
however, the statutes have not yet explic- 
itly conferred any powers on fiduciaries 
to participate in reorganizations and in 
such jurisdictions the Trustee is in a 
grave quandary. In many cases the pru- 
dent and experienced investor would con- 
sider it the part of wisdom to participate 
in a reorganization. He may well 
believe that the great decline in market 
value which corporate securities usually 
undergo on the eve of a reorganization is 
far in excess of the actual decrease in 
their value, and that it would be desir- 
able to participate in the reorganization. 

He is then confronted with the further 
problem of whether he has any such 
right. If not, he is absolutely liable to 
the beneficiaries for any loss sustained in 
the reorganization unless perchance the 
beneficiaries are all sui juris and in being 
and have consented to the reorganiza- 
tion, or the Courts have authorized the 
Trustee to participate in it. 

However, to secure the assent of the 
beneficiaries or the authorization of the 
Court to such participation, is frequent- 
ly a rather slow and expensive process, 
and especially where a fiduciary holds 
only a few of the securities involved it 
may be utterly impractical. 

At the outset the fiduciary is bound to 
consider the investment policy of the 
particular State having jurisdiction over 
the trust, whether it be the Massachus- 
etts or “prudent man” rule, the Connec- 
ticut rule, (Clark v. Beers, 61 Conn. 87) 
—under which he must justify non- 
legal investments under the rigid rule 
applicable to investments made by trus- 
tees on their own judgment—and the 
New York rule of the “legal list.” (See 
excellent discussion in Bradford Butler’s 
New York Surrogate’s Law and Prac- 
tice, Vol. 3, Ch. 38). 


Investment Powers as Guide 


F the trust is governed by the laws 
of a State following the Massachusetts 
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INVESTMENT POLICY 


A Straight Line 


IS 
The Shortest Distance » 


LL institutional investors have one problem which recurs 
periodically — that of making changes in their invest- 
ment positions expeditiously. 


As investment dealers* we are able to offer maximum 
assistance in this respect. Because our services include expert 
and close contact with markets in a// types of bonds, we 
usually know where demand exists. In other instances, we buy 
bonds directly from our customers— and in this manner 
accomplish completely and immediately what otherwise might 
be achieved only piece-meal and slowly. 


When institutions wish to purchase securities, corresponding 
advantages to our customers prevail. We usually know where 
they can be obtained most economically; in other instances 
they can be secured directly from us. 


It is our sincere belief that this customer-dealer relationship 
is of tangible value to many institutions. It may be that we can 
be of such assistance to you as well. 


R. W. Pressprich & Co. 


68 William Street 201 Devonshire Street 
NEW YORK BOSTON 


GOVERNMENT, MUNICIPAL, RAILROAD, 
PUBLIC UTILITY AND INDUSTRIAL BONDS 
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or Connecticut rule, and the security 
which the fiduciary is to receive in reor- 
ganization falls within the category of 
investments authorized by such rule, 
there is ordinarily no reason why he 
should not participate in the reorgan- 
ization and do such other incidental acts 
as are necessary to entitle him to receive 
the new securities. 


Even in such States, however, a fur- 
ther caution must be observed: the an- 
cient legal maxim “Delegata potestas non 
potest delegari”—Delegated powers can- 
not be re-delegated. Applying this max- 
im, it has been held that under a trust 
of the passive type (in which the trustee 
was charged merely with the duty of 
holding a particular investment and did 
not possess general powers of manage- 
ment and investment) the trustee could 
not participate in a reorganization agree- 
ment even though the trust instrument 
contained a clause providing that during 
the continuance in force of the trust the 
trustee could exercise any and all rights 
of every kind and nature whatsoever at 
any time incident to the ownership of the 
securities involved, the basis of the deci- 
sion being that participation in the re- 
organization involved an unlawful dele- 
gation of powers by the trustee. (Mar- 
tin v. Bank of America, 41 Pac. (2) 200 
(Cal.) ). 


If, however, the trust is subject to the 
laws of New York or a State which fol- 
lows the New York rule, the problem be- 
comes more complicated. We shall con- 
sider first those cases which do not in- 
volve an investment made by the creator 
of the trust. Bogert on Trusts sets forth 
the rule that fiduciaries have no implied 
power to participate in reorganizations ;* 
if the protective agreement contains no 
provision authorizing the fiduciary to 
withdraw from it and binds him to 
accept whatever securities may emanate 
from the reorganization, even though 


*Section 551 citing Pethybridge v. Bank, 75 
Mont. 1731 (a weak case). The same ruling is 
implicit in many of the cases discussing retention 
of investments made by the creator of the trust 
and see In re Morrison, 1 Ch. (1901) 701 and 
cases cited and 33 Halsbury’s Laws of England, 
p. 242, note f. Cf. Restatement of the Law of 
Trusts, sections 171 i, 193 c, d and 231 f, g; 
Scott on Trusts, sections 193.4, 171.3 and 231.4. 


TRUSTS and ESTATES—April 1942 


they be stocks or other non legals, the 
fiduciary cannot participate with safety, 
albeit the desirability of such action is 
patent. 

There is a strong current of opinion 
tending to a relaxation of the rather 
harsh New York doctrine of fiduciary 
investment. Along with any such legis- 
lative change there should be enacted 
further legislation permitting fiduciaries 
to participate in reorganizations when 
sound judgment dictates that course. 
The changing opinion is already made 
apparent by a law permitting fiduciary 
holders of mortgage participations to 
exchange them for stock of companies 
which acquire the mortgaged property 
(e.g. New York Decedent Estate Law, 
section 111, pars 3 and 4). 

There are indeed some faint adumbra- 
tions of a change in the law even with- 
out legislative action; for example, cases 
in which it has been stressed that a 
trustee might in an emergency have the 
right to do things which ordinarily. he 
could not do* and cases holding that a 
power of sale may include a power of 
exchange (e.g. Title Guaranty and Trust 
Company v. Woodward, 191 So. 363 
(Ala.). 


Retention of Original Securities 


OMEWHAT different problems are 

presented in cases where, by the 
terms of the trust instrument or by 
statute,** the fiduciary is authorized to 
retain investments made by the creator 
of the trust. In the event that the form 
of such an investment is changed, the 
fiduciary is then confronted with the 
legal problem whether the new security 
is in fact substantially similar to the 
security which he previously held; only 
if that question is answered in the af- 
firmative can he retain the new secur- 
ity. That abstract criterion, apparently 
quite simple, becomes appallingly difficult 


*Perry on Trusts, par. 466; Costello v. Costello, 
209 N. Y. 252 (cf. In Re Morrison, 1 Ch. (1901) 
701); Mertz v. Guaranty Trust Company, 247 N. 
Y. 137; In Re New, 2 Ch. (1901) 534. 


**e.g. New York Decedent Estate Law, Section 
111, Personal Property Law 21; Bogert on Trusts, 
section 687. Query whether such laws might be 
construed to permit fiduciaries to participate in 
reorganizations and accept non-legals for previous- 
ly-held legal investments. 
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when applied to a concrete state of facts. 
From numerous cases (See list in Pren- 
tice Hall Trust Service par. 15044, notes 
38 et seq.; Scott on Trusts, section 
231.4) it may be concluded, however, 
that the investment becomes a dissimilar 
one which cannot be retained where there 
is a change in the priorities of the secur- 
ities or a change in the business or in 
the management of the corporation. An 
examination of the more important 
cases will clarify the subject. 

The leading case involving a change 
in priorities (Mertz v. Guaranty Trust 
Company, 247 N.Y. 137) involved con- 
solidation of the Shuttleworth Bros. Co. 
with the McCleary Corp. The settlor 
had assigned to the defendant some of 
the common stock of the Shuttleworth 
company. The consolidation agreement 
provided that the Shuttleworth stock- 
holders would receive common stock in 
the consolidated corporation which was 
known as the Mohawk Carpet Mills Inc. 
That corporation also issued preferred 
stock, of which no part went to the Shut- 
tleworth stockholders; on the contrary; 
the preferred stock (preferred both as 
to dividends and principal) went exclu- 
sively to the McCleary stockholders. 
Chief Justice Cardozo, holding that 
there had been a change in substance and 
that the new securities were dissimilar 
to the old, said in characteristically lim- 
pid phraseology: 


“The old investment has been subor- 
dinated to alien securities. The ancient 
venture has exposed itself to strange and 
unexpected hazards. The finding is that 
there has been a change in the “product 
manufactured,” the “marketability of the 
product,” the “capital structure,” the 
“risks and vicissitudes,” both actual and 
probable.” 


Similarity of Businesses 


NOTHER important consideration in 
determining whether the substituted 
security is similar to the original secur- 
ity is whether the business continues the 


same. In Rolstons’ Estate (294 N.Y. 
Supplement, 112) the fiduciary had ex- 
changed stock in a trust company for 
stock in a national bank and at first 
glance it would seem that these invest- 
ments were quite similar. The matter 
came up before Mr. Surrogate Foley, 
whose experience and learning in mat- 
ters relating to Estate Law have made 
him one of its leading exponents in this 
country. After analysis of the respec- 
tive banks he found that the investment 
was entirely dissimilar. Thus, the Trust 
Company was a New York corporation, 
while the Bank was a federal corpora- 
tion. The Trust Company conducted a 
conservative trust and banking business, 
with one branch office in New York and 
two offices abroad,—whereas the National 
Bank maintained branches in many for- 
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eign countries and also had a subsidiary 
which did a large business in underwrit- 
ing and dealing in securities. To the 
same effect is in re Olneys Estate (20 
N.Y. Supp. 2nd, 884). 


It has similarly been held that where 
the fiduciary originally owned stock in 
a holding company, such stock could not 
be exchanged for shares of an operating 
company, (Re Walker 104 Chancery 
(1935) 274) and the converse is also 
true,—shares of stock in an operating 
company cannot be exchanged for stock 
in a holding company, (Re Anson 2 Ch. 
(1907) 4383). So, too, the Courts have 
refused to sanction the exchange of bonds 
for new bonds which matured 95 years 
after the original bonds, bore a lower 
rate of interest and formed part of a 
much larger issue and secured upon more 
property, upon the ground that the new 
bonds were dissimilar, (Scott’s Trust, 
222 Pa. 1). 


The investment may, however, be sub- 
stantially similar, even though there are 
some superficial differences, e.g. in re 
Erwin’s Estate (19 N.Y. Supp. 2nd, 863) 
where the trustee had received from 
decedent’s executor, first and refunding 
bonds of the Consolidation Coal Com- 
pany, which was reorganized in a pro- 
ceeding in the United States District 
Court. That Court directed that for 
each $1,000 bond of the Consolidation 
Coal Company there should be issued a 
new bond for $400. with the same inter- 
est rate, maturing approximately 10 
years after the original bonds, together 
‘with 3 shares of preferred stock and 12 
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shares of common stock. The trustee 
also held shares of National Paper & 
Type Company 8% preferred stock. 
This corporation was recapitalized by 
approval of the stockholders, with the 
result that each share of 8% stock with 
the accumulated dividends was exchange- 
able for one share of 5% preferred stock 
and four shares of common stock. Mr. 
Surrogate Delehanty of New York 
County, holding that under the circum- 
stances the new securities were similar 
to the old, said in part: 


“The only differences between the se- 
curities now in the hands of the trustee 
and those formerly held are differences 
in the form of the investments. The com- 
panies are, so far as appears, operating 
under the same managements and are 
conducting the same businesses as be- 
fore the reorganization and recapitaliza- 
tion. The rights of the holders of the 
original bonds and stock have not been 
subordinated to any new priorities and 
the assets of the companies have remain- 
ed unchanged. The new securities ap- 
pear to be of greater value than the old 
for in the case of the Coal Company its 
bonded indebtedness was greatly reduced 
and in the case of the other company a 
large capital deficit was eliminated. Ac- 
cordingly the securities in the hands of 
the trustees are held not to be new in- 
vestments but are held to be within the 
description of investments which the 
trustee may retain under paragraph 
eighth of the Will.” 


He further placed great stress upon 
the fact that the trustee was authorized 
wherever possible to follow the wishes of 
the daughter of the deceased respecting 
investments; she had requested the ac- 
ceptance of the new securities. 


A practical consideration which can- 
not be ignored in these days of looming 
increases in taxation is the question as 
to whether the exchange of securities 
where authorized will result in any tax- 
able gain or loss. It must be apparent 
from this brief discussion that the laws 
on these important matters is still in a 
state of deplorable uncertainty and that 
both the protection of the fiduciary and 
the interests of the beneficiary require 
immediate legislative remedial action. 
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Earnings as Dividends 
Source of Payment May Be Illusory 


EDWARD L. MAAS 


HE common belief has been that the 

greatest restriction of taxes upon 
dividends is in reducing net income, the 
general assumption being that recent 
corporate earnings as well as tax re- 
serves are represented by cash. In most 
instances, however, only a part of profits 
and reserves for taxes are in the form 
of cash. The reason for this is that in 
periods of record business activity, as at 
present, companies find it necessary to 
increase inventories and receivables in 
order to maintain the record sales vol- 
ume. In addition, funds are required 
for plant expansion and improvement. 


In this respect it is helpful to observe 
the effects of recent developments on 
corporate statements by examining 
Tables 1 and 2.* Although in 1941 re- 
tained net income of these 110 large 
companies amounted to $129 millions, 
cash items increased only $91 millions. 
This increase in cash items appears even 
smaller when it is realized that retained 
net income before income and excess 
profits taxes, which are not payable until 


TABLE 1 


Composite Income Account of 110 Large 
Manufacturing Companies for the Years 
Ended December 31, 1940 and 1941 
(In Millions of Dollars) 


Year Year 
1940 1941 Increase 
Sales $4,600 $6,222 35% 
Net income before 
es 
Income and excess 
profits taxes ____. 


594 944 


202 


507 


Net Income After 
Taxes... 
Dividends paid ___ 


437 
308 
Retained Net 


Income 129 


*Published by the National City Bank of New 
York in its March 1942 bulletin. 


1942, amounted to $636 millions. The 
$334 millions increase in reserve for 
taxes which normally would be reflected 
in cash represented an important means 
of financing the $456 millions increase in 
inventories and receivables. The prop- 
erty account and other assets were $58 
millions greater. 

At December 31, 1941, cash items of 
$770 millions were only 70% of current 
liabilities and about 133% of reserve for 
taxes. In contrast, a year earlier cash 
items amounted to $679 millions, equiv- 
alent to nearly 106% of current liabili- 


TABLE 2 


Composite Balance Sheet of 110 Large 
Manufacturing Companies 
(In Millions of Dollars) 
Change 
Dec. 31, over 
1941 Dec. 31, 1940 
Assets 
Cash 
U. S. Govt. securities 
Receivables 
Inventories 


—133 
+224 
+170 
+286 


247* 


Total current 

+547 
+ 45 
+ 13 


+605 


Property—net —_. 
Other assets 


Total assets : 
Liabilities and Capital 
Notes Payable 
Accounts payable, 
etc. 
Reserve for taxes __ 


+ 35 


+ 86 
+334 


Total current 
Liabilities 
Funded debt 
Reserves 
Capital and surplus. 3,440 


+455 
+ 8 
+ 27 
+115 


+605 


*Of which $218 millions are known to be 
Treasury tax notes. 
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ties and 276% of reserve for taxes. The 
ratio of current assets to current liabil- 
ities decreased from about 3.4 in 1940 
to 2.5 in 1941. 


Individual Records 


HESE composite figures well illus- 

trate the corporate changes that 
have taken place and the non-liquid 
character of corporate earnings gener- 
ally. By examining certain individual 
companies, moreover, one is even more 
impressed by these factors. For ex- 
ample, several companies at December 
31, 1941, had cash approximately equal 
or less than reserve for taxes and mater- 
ially less than current liabilities. Table 
8, which is a random selection from 
available reports, illustrates the cash 
deficiencies that existed at the close of 
1941. 

Though large sums apparently are 
available for dividends, in reality they 
are not. The only sources for many cor- 
porations to obtain cash with which to 
pay increased dividends are through 
liquidating assets, mainly inventories and 
receivables, selling their own securities 
or borrowing from banks. It is not feas- 
ible today for companies directly or in- 
directly engaged in war production to 
liquidate assets; instead they are find- 
ing it necessary to increase them. Cer- 
tain consumer goods producers because 
of priorities probably will gradually liq- 
uidate inventories and receivables there- 
by increasing cash, but in such instances 





TRUSTS and ESTATES—April 1942 


there may be comparatively little or no 
earnings from which to pay dividends. 

Financing through the sale of secur- 
ities is most difficult under present de- 
pressed market conditions and is not a 
promising source of funds. Therefore, 
bank borrowing appears to be the best 
means of raising cash. Some companies 
arranged for bank loans to meet their 
tax installment due March 15 or to in- 
crease working capital but this is only 
a temporary remedy. Under the circum- 
stances it is not surprising that the 
recent tendency of corporations has been 
to reduce dividends despite comparative- 
ly satisfactory earnings. 


The Post-War Problem 


T is conceivable that henceforth inven- 

tories and receivables may not tend 
to increase as rapidly as in the last two 
years and that as a result a greater por- 
tion of earnings may be reflected in cash. 
Moreover as long as present war condi- 
tions prevail the large tax reserves are 
no immediate source of financial diffi- 
culty. For example last year’s taxes are 
being paid in installments this year from 
current tax allowances, there being a 
year’s lag between accrual and payment. 

However, when the war activity term- 
inates and earnings cease or materially 
decline, though only temporarily, this 
will no longer provide a means of paying 
accumulated taxes. Corporations will 
then have to rely upon liquid resources. 
Today, therefore, it is important for 





TABLE 3 
Income, Dividends and Working Capital Data of 20 Companies 


1941 Cash 
1941 Net Dividends 
Paid 
$1,050,000 
376,700 
12,783,300 
7,890,500 
23,541,100 
1,679,900 
964,000 
4,200,000 
1,499,000 
163,000 
3,764,500 
777,400 
1,412,900 
2,110,900 
1,361,600 
1,000,000 
647,000 
690,000 
2,316,500 
5,077,100 


Income 
$3,937,900 
2,003,100 
18,845,800 
13,268,000 
23,883,900 
4,252,100 
1,932,200 
6,943,900 
2,920,600 
,405,600 
, 784,500 
,309,800 
,044,300 
,364,700 
104,300 
145,100 
,334,600 
,977,900 
,214,700 
,024,900 


General Cable 
Walworth 

American Can 

Bendix Aviation 
American Tobacco 
Babcock & Wilcox 
Bridgeport Brass 
American Woolen 
Fairbanks Morse 
Baldwin Locomotive 
Caterpillar Tractor 
New York Air Brake 
Bigelow-Sanford Carpet 
Eaton Manufacturing 
Square D 

National Acme ‘ 
Rustless Iron & Steel 
Bullard 

Simmons 
Consolidated Aircraft 


Wm Doe Ae 


CO Dm DO oO 


December 31, 1941 


(Reserve 
Current For 

Liabilities Taxes) 
$14,323,900 $7,315,600 
5,558,700 3,834,700 
44,450,700 18,700,000 
61,166,200 24,765,300 
104,412,000 22,013,800 
23,030,900 12,025,700 
8,989,100 5,300,400 
44,338,200 12,193,800 
12,149,300 6,567,200 
39,915,200 9,188,500 
16,332,800 9,236,600 
3,942,000 3,268,300 
6,221,400 3,725,200 
10,945,700 8,046,800 
8,827,300 7,770,200 
10,972,600 6,731,800 
7,420,700 5,417,109 
1,176,700 7,089,200 4,441,100 
3,822,100 7,271,400 5,254,900 
17,988,400 75,389,100 21,572,200 


(Cash 
Items) 
$2,964,800 

854,100 
17,756,300 
11,931,300 
18,803,500 

9,694,600 
5,558,100 
8,337,800 
5,156,200 
9,305,200 
5,380,600 
1,206,900 
2,359,500 
6,403,500 
3,442,000 
6,694,900 
5,009,500 


Current 
Assets 

$26,459,400 
11,887,900 
105,404,200 
75,185,300 
238,775,700 
39,235,500 
17,525,000 
83,622,200 
27,526,300 
62,081,400 
44,418,000 
6,454,200 
21,780,300 
19,332,400 
12,928,500 
17,664,500 
11,160,000 
9,224,000 
24,401,800 
78,591,800 





management to rectify distortions in 
balance sheets by building up their cash 
items. 

An appraisal of dividends under pre- 
sent conditions necessitates more than 
ever before in recent years a careful 
qualitative study of working capital. It 
is no longer sufficient to assume that 
because total working capital appears 
adequate, all or a major part of earnings 
are available for dividends. 


Taxes and Corporate Earnings 


The effect on corporations of the tax pro- 
posals submitted recently by the Treasury, 
including an increase in the maximum ex- 
cess profits tax from 60 to 75 per cent and 
in the combined normal and surtax rate 
from 31 to 55 per cent, would vary con- 
siderably on individual companies and 
stocks, according to a recent study by 
Shields and Company, New York brokers. 

Included in the study was the following 
table showing the estimated effect of the 
new taxes on 1941 earnings of fourteen 
companies. In these estimates no consider- 
ation was given to the proposed reduction 
in the allowance for depletion. 


1941 Net 
Reported Adj. for 
1941 per Treas. 

Share Proposal 
$3.56 $1.65 
6.45 3.40 
10.26 6.65 
4.58 2.40 
-2.86 1.70 
9.22 5.75 
2.00 

12.95 

7.50 

4.87 

2.57 

4.90 

3.40 

3.88 


Amer. Brake Shoe 
Amer. Can pees 
American Telephone __ 
Amer. Tobacco B. 
Armstrong Cork 
Chrysler 

Consol. Edison 
Crucible Steel 
DuPont - 
Fairbanks Morse 
General Foods _.. 
Monsanto Chemical 
Owens Illinois 
Republic Steel 


1. Plus Govt. Escrow of $3.00. 
2. Plus Govt. Escrow of -80. 
3. Plus Govt. Escrow of .70. 


ee 


This year for the first time the yearbook 
of the New York Stock Exchange contains 
a list of the stocks that have had the long- 


est records of consecutive dividend pay-' 


ments. These 124 issues that have paid 
from 25 to 94 years, are headed by the 
Pennsylvania Railroad which made its first 
distribution in 1848. 


Testimonial 


“We examined more than 100 
Associations and we classified 
Pomona First Federal in the 
top 15 that we surveyed,” 
wrote an Executive Vice- 
President of a large insurance 
company recently. 


The Reason 


Pomona First Federal Certificates 
are held by investors in over 40 
states of the Union. Administra- 
tors of Trusts and Estates in many 
states place funds here for maxi- 
mum earning, safety federally in- 
sured, and liberal withdrawal 
privileges. Send for our financial 
statement today and discover why 
this institution offers one of the 
soundest places for the investment 
of Trust Funds. 


POMONA FIRST FEDERAL 
SAVINGS AND LOAN ASSOCIATION 
260 S. Thomas St. Pomona, Calif. 


New Basis for Real Estate Investment 


“A new theory is taking form in real es- 
tate,” says M. V. Casey in a recent article 
in the New York Herald Tribune. “The old 
theory of location is giving way to the prin- 
ciple of income as the chief motive for 
property investment.” 

“The change may prove beneficial to real 
estate, putting it into competition with 
stock issues and therefore attracting capi- 
tal, which heretofore preferred ‘Wall Street 
paper.’ Stock buyers are beginning to find 
that ‘real estate paper,’ a lease guaranteed 
by a prosperous concern, is equally good if 
not better than stock ownership, because, 
in addition to a fixed income for a period of 
years, there also is the possibility of incre- 
ment.” 

“Two years ago the City Bank Farmers 
Trust Company of New York, representing 
the English branch of the Astor family, in- 
troduced this idea to the New York real es- 
tate market. The Astors, or their banking 
representatives will buy any location leased 
to a well known corporation paying a rental 
representing a 5 to 6 percent return on the 
invested capital.” 





Rendering every type 


of modern 


fiduciary service 


HE management of an estate 

under today’s complex condi- 
tions ordinarily requires the atten- 
tion of specialists in many different 
fields. At The Northern Trust Com- 
pany such specialists in every phase 
of trust activity are immediately 
available. No single judgment pre- 
vails. Every trust in the care of this 
bank benefits from the combined 
judgment of these trust officers. 
Trusts benefit, too, from this insti- 
tution’s wide experience gained 
through more than fifty years of 
service in all fiduciary matters. 


THE 
NORTHERN IRUST 
COMPANY 


FIFTY SOUTH LA SALLE STREET 
CHICAGO 


Member Federal Deposit Insurance Corporation 
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Defense Housing and Mortgages 


“If we cannot adopt and execute business, 
labor and governmental policies designed to 
maintain reasonably full employment after 
the war, we may find that our mortgage 
and housing problems will be much more 
difficult than those we faced in the early 
30s,” Arthur M. Weimer, dean of the 
School of Business of Indiana University, 
told members of the Mortgage Clinic of 
the American Bankers Association at their 
recent meeting in New York. 


“Obviously the disposition which is made 
of our war housing will have an important 
bearing on the solution of housing and mort- 
gage problems in the post-war period,” con- 
tinued Mr. Weimer. “As yet, we cannot 
tell the number and type of housing units 
which will be built to meet war needs. As 
of February 28, public funds had been allo- 
cated for emergency needs to build 243,661 
regular dwelling units, including prefabri- 
cated houses. In addition there have been 
built 13,790 portable houses and trailers and 
21,597 dormitory units. 


New Units 


“The War Production Board has an- 
nounced that during the six months from 
March 1 to September 1, 1942, a total of 
350,000 new housing units will be allocated 
for the nation’s defense areas. Of these, 
200,000 units will be allocated to private 
payments on houses after the war is over. 
If the conversion from wartime to peace- 
time production is made without serious 
economic disruption, spendable funds in the 
hands of the mass of people might stimulate 
a real housing boom. 


“We should not overlook the possible ef- 
fects of the technological advances which 
are likely to result from our war experi- 
ence. Such advances may have a special 
significance for housing in the post-war 
period. For example, we may learn how 
to build plastic houses; we may develop 
techniques that will cut by a third or a 
half the present costs of construction. Such 
technological changes, of course, will tend 
to diminish the value of existing housing 
units, and hence the security of present 
mortgages. 


“Tt is not entirely impossible that at some 
future date houses may become ‘personal’ 
rather than ‘real’ property and that we 
shall be able to move them easily from 
place to place as desired.” 





CURRENT EVENTS 


Where There’s A Will... 


HE effectiveness of trust company 

advertising is reflected in the strang- 
est places. It seems that the battleship 
U.S.S. Augusta awoke one bright morn- 
ing not so long ago and read with not 
a little uneasiness the caption of a local 
trust company advertisement which 
posed the usual question, “Have You 
Made Your Will?” Of course the ship 
hadn’t. It had never even given a 
thought to the disposition of its earthly 
possessions. She began thinking about 
these troubled times and the uncertain- 
ty of her existence and decided that the 
first thing she would do before she set 
her prow on another wave would be to 
make her will. 

The following day she communicated 
her wishes to the ship’s officers, and ac- 
cording to an Associated Press dispatch, 
they drew a testament for their ship. 
Finding her in sound steel and disposing 
temper and in possession of all her arm- 
ament, they provided that the Navy Re- 
lief Society should be her sole benefic- 
iary. The instrument was carefully 
drawn with proper power of attorney and 
other details covered. 

Thus the U.S.S. Augusta, which is be- 
lieved to be the first naval ship to make 
a last will and testament, has directed 
that the beneficiary shall receive the 
money now on deposit with a Brooklyn 
bank in the event that the ship should 
become a complete casualty and no com- 
manding officer should survive to ad- 
minister the fund... 

% * * 


ICHARD Mervin Bissell, head of the 

“two Hartfords”—Hartford (Conn.) 
Fire and Hartford Accident and Indem- 
nity Companies—and one of the leading 
fire and indemnity underwriters in the 
country, appointed the Hartford-Connec- 
ticut Trust Company, of which he was 
a trustee, co-executor and co-trustee of 
his extensive estate. Both companies 
are among the largest in their respective 
fields. Mr. Bissell was a former pres- 
ident of the Insurance Institute of Amer- 
ica. For many years he was president 
of the Insurance Executives Association 


and of the Eastern Underwriters Asso- 
ciation. In 1917 and 1918 he served as 
president of the National Board of Fire 
Underwriters. Mr. Bissell was credited 
with organizing more successful fire in- 
surance companies than any man in the 
business... 
% * *% 

HE will of Albert Payson Terhune, 

author and breeder of dogs, was more 
concerned with the care of his world- 
famous collies than with the disposition 
of his estate, it was recently revealed 
when his will was admitted to probate. 
“The executors shall sell the younger 
dogs and see that they are given good 
homes in the country. They are not to 
be given to persons living in large cities. 
I have more regard for securing a good 
home for them than the price to be 
received. 

“As to my house dogs and older dogs,” 
the will continued, “I ask that my wife 
let such of them as she may desire to 
keep continue to remain at Sunnybank 
with her, and that the others be put to 
death painlessly. I desire that this be 
done especially for those dogs I have 
been keeping in their old age because of 
their past value to me. It will be the 
kindest fate for them as no one else will 
want them.” 

In a few additional sentences Mr. Ter- 
hune bequeathed the rest of his estate 
to his widow. 

* * * 


HE estate of Francis Ward Paine, 

Boston broker, was recently esti- 
mated at more than four million dollars 
in an inventory filed in the Middlesex 
Probate Court. Mr. Paine, who suffered 
from poor eyesight and faced total blind- 
ness, was killed when he fell in the path 
of a subway train in Boston in 1940... 
Equal shares in the estimated million 
dollar residuary estate of Charles Tay- 


‘lor Plunket, nationally known textile 


manufacturer, were bequeathed ' to 
Princeton University and Deerfield Acad- 
amy in Massachusetts ... A sixty-word 
will, written by hand by the testator’s 
daughter, disposed of the million dollar 
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estate of Clifford S. Trotter, the coun- 
try’s leading amateur horticulturist. 
The will, written on a sheet of corres- 
pondence paper, left the bulk of his es- 
tate to his wife... A nearly new 1941 
model automobile was put on the auction 
block during a sale to liquidate the as- 
sets of an estate in Baltimore. Without 
saying a word the auctioneer caressed 
the thick, lovely treaded tires. That 
dramatic, meaningful gesture was all the 
crowd needed. They bid the price up 
to $1600, more than $100 above its 
cost when new! .. . World-famous Boys 
Town, a home for underprivileged boys, 
receives $50,000 in trust under the will 
of Miss Mary A. Dowd, who had been 
active in Catholic charities for many 
years. The fund is to be used for the 
upkeep of the Dowd Memorial Chapel at 
Boys Town, which she had given during 
her lifetime in memory of her brothers. 


* * * 


SSOCIATIONS and friendships 
made in his fifty year career as a 
banker were not forgotten under the 
terms of the will of John Henry Walker, 


vice president and director of the Walker 
Bank and Trust Company, Salt Lake 
City, Utah. Mr. Walker, age 75, a child- 
less widower, directed that the net in- 
come from two-thirds of his $450,000 es- 
tate shall be used for 21 years for the 


benefit of the bank’s 120 employees. The 
will directs that the portion of the in- 
come set aside for the benefit of the em- 
ployees may be used, at the discretion of 
the trustee, for the purchase of insur- 
ance, for the establishment of a retire- 
ment fund, and for the assistance of 
employees or members of their families 
in case of sickness. The Walker Bank 
and Trust Company was named sole ex- 
ecutor and trustee... 


The State-Planters Bank and Trust 
Company of Richmond, Va., is co- 
executor of the estate of Webster S. 
Rhoads, well known merchant and phil- 
anthropist. The bulk of the estate, 
valued at $1,289,794, was bequeathed to 
his two children in equal shares. Mr. 
Rhoads was long prominent in Richmond 
life as a donor to charitable, educational 
and civic institutions and at the time of 
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his death was chairman of the board of 
Miller and Rhoads, Richmond’s largest 
department store, of which he was a 
co-founder... 


* * * 


T is entirely legal for a young man to 

conduct a campaign of kindness to- 
ward a rich, elderly widow in the hope 
of inheriting her wealth, the District of 
Columbia Court of Appeals recently 
ruled. The decision was handed down 
in connection with the will of the late 
Mrs. Nellie E. Cameron, seventy-six year 
old Washington widow who awarded her 
entire estate to Donald A. MacMillan, a 
friend. The will was contested by the 
previous beneficiary, Dorothy K. Knost, 
whose counsel charged that MacMillan 
had carried on “a campaign to secure for 
himself the estate of the aged widow.” 

In upholding the will the Court de- 
clared, “Fortunately for aged widows, 
though sometimes unfortunately for their 
next of kin, the law does not penalize 
such campaigns. If the appellant hoped 
to be, asked to be and was, rewarded for 
his kindness, it does not follow that he 
used undue influence.” 

The Court further stated that Mac- 
Millan’s conduct “may arouse distaste 
in reasonable men.” 

“Reasonable men, measuring his con- 
duct by their individual standards, may 
even call it improper. But the evidence 
would not support a finding that the 
Appellant’s conduct was improper accord- 
ing to commonly accepted standards.” 


* * * 


HE National Bank and Trust Com- 

pany of Erie, Pa., was named co- 
executor and co-trustee under the will 
of the late Alexander Jarecki, president 
of the Jarecki Manufacturing Company 
of Erie and one of the city’s best known 
industrial and civic leaders. His will 
directed that the estate remain in trust 
for a period of five years after his death, 
during which time the income is to be 
divided one-third to the widow and one- 
third to each of his two children. At 
the expiration of the five-year period any 
two of the beneficiaries may request 
termination of the trust and demand pay- 
ment of the share of principal from 
which they have had the income... 





CURRENT EVENTS 


Personnel Changes in Trust Institutions 


FLORIDA 


Jacksonville—J. W. SHANDS, prominent 
Jacksonville attorney, was elected presi- 
dent of the Atlantic National Bank and 
JAMES TALIAFERRO LANE, 34 year old 
son of the founder, was elected chairman 
of the board. They succeed the late Ed- 
ward W. Lane, president and chairman. 

Jacksonville—EDWARD BALL was re- 
cently elected president of the Florida Na- 
tional Bank, succeeding the late George J. 
Avent. 


GEORGIA 


Columbus—JAMES W. OLIVER, form- 
erly with the First National Bank and 
Trust Company at Macon, Ga., has been 
elected vice president and trust officer of 
the Fourth National Bank. 


Savannah—C. B. ANDERSON was re- 
cently elected assistant trust officer of the 
Liberty National Bank and Trust Com- 


pany. 
ILLINOIS 
Moline—LLOYD KENNEDY was recent- 


ly elected president of the Moline National 
Bank to succeed the late H. E. Otte. 


INDIANA 


Evansville—F. J. BERNHARDT, was re- 
cently elevated from vice president to pres- 
ident of the Citizens National Bank to 
succeed W. W. Gray, deceased. 


MARYLAND 


Baltimore—A. F. DEMPSEY was re- 
cently elected vice president in charge of 


WILLIAM A. ELDRIDGE 


J. BRYSON AIRD 


the trust department of the Mercantile 
Trust Company. 


MISSISSIPPI 


Vicksburg—R. A. GEARY, vice presi- 
dent and trust officer of the Merchants 
National Bank and Trust Company, was 
recently promoted to the presidency to 
succeed T. W. McCoy, resigned. 


MISSOURI 


St. Louis—EDWARD C. ROSE was re- 
cently elected assistant trust officer of the 
Mississippi Valley Trust Company. 


MONTANA 


Billings—O. M. JORGENSEN was re- 
cently elevated to the presidency of the 
Security Trust and Savings Bank to suc- 
ceed the late W. B. Vaughan. 


NEW JERSEY 


Maplewood—FRANK B. ALLEN was re- 
cently elected president of the Maplewood 
Bank and Trust Company, to succeed the 
late Edward Lee. 


NEW YORK 


Brooklyn—ARTHUR W. SPOLANDER, 
vice president and trust officer of the Peo- 
ples National Bank and Trust Company, 
was recently elected president of the bank 
to succeed the late George W. Spence. 
WILLIAM G. KAUFMAN was named as- 
sistant trust officer and assistant cashier. 

New York—J. BRYSON AIRD, who has 
been in charge of administration of trusts 
for the Bank of the Manhattan Company 
since 1931, is now vice president in charge 
of the bank’s trust department, succeeding 


Cc. ALISON SCULLY 
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C. ALISON SCULLY who was recently 
elected executive vice president of the Corn 
Exchange National Bank and Trust Com- 
pany of Philadelphia. 

New York—NELSON H. CLEBERLEY 
was appointed assistant trust officer of the 
Clinton Trust Company. 

New York—WILLIAM A. ELDRIDGE, 
vice president of the Central Hanover 
Bank and Trust Company, was recently 
elected a member of the board of trustees. 
At the age of 30 Mr. Eldridge became one 
of the yongest vice presidents of any New 
York trust company. He is now head of 
the personal trust department. 


PENNSYLVANIA 


Philadelphia—EDGAR W. FREEMAN, 
vice president and trust officer of the Corn 
Exchange National Bank and Trust Com- 
pany has resigned from the bank to re- 
sume his private law practice. C. ALISON 
SCULLY of New York was named execu- 
tive vice president. 

Scranton—J. CURTIS PLATT was re- 
cently elected president of the Scranton- 
Lackawanna Trust Company, succeeding 
the late Frank P. Benjamin. 


TENNESSEE 


Nashville—HERMAN A. VANTREASE, 
formerly with the Commerce Union Bank, 
was recently elected vice president and 
trust officer of the Broadway National 
Bank, succeeding Clarence C. Potter, de- 
ceased. 


TEXAS 


Galveston—T. F. HARLING was recent- 
ly appointed an assistant trust officer of 
the First National Bank. 


Correction 


S. V. BECKWITH, JR., who was recent- 
ly appointed president of the Associated 
Trust Companies of Central California, is 
assistant trust officer of the Bank of Cali- 
fornia, National Association, San Fran- 
cisco, and not of the Bank of America as 
reported in our last issue. 


a 


Trust Institution Briefs 


Los Angeles, Calif—Robert H. Bolman, 
assistant vice president in the trust depart- 
ment of the Union Bank and Trust Com- 
pany, was recently elected vice president 
of the Independent Bankers Association of 
Southern California. 
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Oak Park, Ill.—The Oak Park Trust and 
Savings Bank recently celebrated the 50th 
anniversary of its founding. Henry W. 
Austing, chairman of the board, was the 
founder of the bank and its president for 
30 years, and is the only living member of 
the original organizers. 

New York, N. Y.—Central Hanover Bank 
and Trust Company will open an office in 
Rockefeller Center late in April, to replace 
its present office at 2 West 49th Street. 
Increased banking and trust facilities for 
the bank’s customers in the Rockefeller 
Center district will result from this move. 

Pittsburgh, Pa.—Quietly and without 
ceremony, because of the war, Peoples- 
Pittsburgh Trust Company, oldest trust 
company in Pittsburgh, observed its 75th 
anniversary on April 11. Through its bank- 
ing and trust departments, the bank now 
serves one out of every four adult persons 
in the Pittsburgh district. 


ee 
Heads West Virginia Bankers 


Homer Gebhardt, vice president and trust 
officer of the First Huntington National 
Bank, and for the past twelve years secre- 
tary of the West Virginia Bankers Asso- 
ciation, will succeed to the presidency of 
the Association on June 1, 1942. 


In Memoriam 


Edward W. Lane:—chairman of the board 
and president, Atlantic National Bank of 
Jacksonville, Fla.; chairman of the board, 
West Palm Beach Atlantic National Bank, 
and a member of the advisory board, Citi- 
zens and Southern National Bank of Val- 
dosta, Ga. 


Lt. Col. John H. Boushall:—vice-presi- 
dent and trust officer of the First National 
Bank of Tampa, Fla., and liaison officer for 
defense housing in the southeast air corps 
training center; fatally injured in a traffic 
accident while en route to Maxwell Field, 
Montgomery, Ala. 

David J. Leopold:—Lebanon, Pa., presi- 
dent of the board of directors, and trust of- 
ficer of the First National Bank; former 
president of the Pennsylvania Bankers As- 
sociation. 

Clarence C. Potter:—vice president and 
trust officer, Broadway National Bank, 
Nashville, Tenn. 

Wayne B. Vaughan:—president and trust 
officer of the Security Trust and Savings 
Bank of Billings, Mont. 





CURRENT EVENTS 


New Books 


Minimizing Death Taxes 


C. MORTON WINSLOW and K. RAYMOND 
CLARK. Chicago and New York: Commerce 
Clearing House, Inc. 190 pp. $1.00. 


This revised and enlarged edition—the 
fourth—presents a helpful analysis of the 
liabilities, exemptions and alternatives un- 
der inheritance, estate, and gift tax laws. 
New light is thrown on the prospective 
shrinkage of capital by increasing death 
taxes. Practical yardsticks for gauging 
merits of proposed methods of tax relief are 
given. 


The twenty chapters, sprinkled with ex- 
planatory charts, include discussion of prac- 
tical inheritance and estate tax problems, 
life insurance, cost of doing nothing, off- 
setting tax shrinkage, charitable and indi- 
vidual gifts versus bequests, deferred-use 
gifts, ete. . 

The book is helpful to the estate planner 
as well as the estate owner. 


Be 


Big Business Efficiency and Fascism 


KEMPER SIMPSON. Harper & Brothers. 1941. 

New York. 

This interesting and provocative book is, 
according to the author, “a plea for the 
revival of competition in business without 
which, he believes, the problem of unem- 
ployment cannot be solved in our democratic 
competitive economy.” Continuing unem- 
ployment means a permanent relief roll or 
fascism. Medium-sized and small business, 
together with new businesses, must be en- 
couraged to absorb the workers who can 
find no employment in the giant corpora- 
tions which, in turn, restrict the emer- 
gence or progress of medium-sized and small 
business; and thus contribute to unem- 
ployment. 

The author’s thought can be summarized: 
The greed and lust for power of captains of 
industry have been largely responsible for 
the growth of fascism, which threatens to 
destroy the economy they control and profit 
from. Mr. Simpson tries to prove it by 
the example of the rise of Italian Fascism 
and Nazism in Germany, without adding 
very much to the knowledge of big business 
cooperation with these movements. 

Saying that no one can deny that Amer- 
ican industry has reduced costs by mass 
production and through the substitution of 
machines for workers, he asks whether big 


business is really the most efficient pro- 
ducer, and why the idea of the usefulness 
and bigness being synonymous found so 
many followers. 


Mr. Simpson analyzes figures collected 
for an inquiry conducted for the Federal 
Trade Commission and T.N.E.C. and pub- 
lished under the title: “Relative Efficiency 
of Large, Medium-Sized and Small Bus- 
iness.” Using as criteria of business effi- 
ciency cost of production, and rate of re- 
turn on invested capital, the analysis of a 
number of companies in the cement, iron 
and steel, petroleum, sugar refining, auto- 
mobile, chemical, and rayon industries 
shows that the vaunted efficiency of the 
giant corporation, its only justification, has 
been greatly exaggerated. In many in- 
dustries the medium-size company’s effi- 
ciency is definitely higher, while the largest 
company seldom has the lowest costs. To 
check the trend toward fascism it is neces- 
sary, he states, to fight for fair competition 
with equality of opportunity, and that the 
breaking up of most giant corporations 
would mean no great sacrifice; the advan- 
tages of large-scale production and distri- 
bution could be maintained, even though the 
great holding companies and the multiple- 
plant corporations were divided up. By 
doing this and establishing a real competi- 
tion, he claims democracy can be saved; 
and technical progress and large-scale pro- 
duction need not be sacrificed. 


I fully agree that this program has to be 
carried out if it is the real and most effi- 
cient way for the saving and strengthening 
of democracy. Yet there are doubts whether 
the author does not see the problem only 
from one angle and does not offer what 
may be called an oversimplified solution. 
Regardless of whether the offered evidence, 
including the chosen criteria of efficiency, is 
extensive enough, it can be confirmed from 
the experience of all industrial countries in 
Europe that there is in every industry an 
optimum size, expansion beyond which is 
followed with increased costs per unit. On 
the other hand we must not overlook the 
technical reasons leading to the concen- 
tration of production in industries like 
heavy chemicals, ete. And we equally must 
not forget various steps taken by big com- 
panies (e. g., Ford, or Bata in the shoe 
industry) in order to counterbalance the 
disadvantages of the well-known inertia 
of great size. 
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We cannot examine here the statement 
that big business has largely been responsi- 
ble for the growth of fascism. We are the 
last to defend big business shortsightedness 
in this respect, but are not many other 
problems involved in it too? What about 
the general weakness of the parliamentary 
democracies in many countries, what about 
farmers’ blocs, about the reluctant and dis- 
united socialistic parties in Europe, about 
the weak political leaders? The role of big 
business is only one item, varying in im- 
portance according to the whole situation 
in various countries. 

And will competitive democracy really be 
established if the giant corporations are 
split up? Is the problem of price rigidity 
not much more comprehensive? Is it not 
connected with the inflexibility of taxes and 
social security payments, rigidity of wages, 
interest on debts, transportation costs, etc.? 
To achieve a real competitive system, a flex- 
ibility in the complicated modern economy 
has to be restored. Mr. Simpson identifies 
democracy with a competitive economic sys- 
tem. But there is a basic question—is it 
possible to achieve again a necessary great- 
er flexibility without a kind of general 
planning? And when this question is dis- 
cussed then the problem of an improved 
parliamentary democracy with an efficient 
and independent economic control must be 
attacked and settled. It should be pointed 
out that this book examines—and stimulates 
thinking on—just a part of one item of the 
whole problem, which is: How to organize 
our political as well as economic constitu- 
tion and structure to maintain democracy. 

—Reriewed by Dr. Antonin Bosch 


a 


My Philosophy of Law 


333 pp. 


Boston Law Book Co. $5.00. 


Sixteen leading American scholars have 
contributed essays to this interesting sym- 
posium on the question: Is there a philos- 
ophy of law? The papers are intensely 
stimulating, particularly those by Dean 
Pound, Karl Llewelyn and Max Radin, 
Other prominent legal thinkers who partici- 
pated are Morris Cohen, Walter Cook, 
Thomas Reed Powell and Dean Wigmore. 

If there is a common thesis to the 
treatises it is that law, like life, must be 
constantly in flux, adapting itself to 
changing and growing things. In different 
aspects, the writers describe law as the 
eternal conflict between certainty and flex- 
ibility, the predictable and the unpredict- 
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able. 

ing. 
Handsomely bound, the book contains an 

autographed picture of each author. 


The volume is definitely worth read- 


a 


Corporation Finance, Investments I 
O. P. DECKER, American Institute of Banking. 


This is a comprehensive survey of various 
aspects of investments and _ corporation 
finance. The text follows, to some extent, 
the customary treatment of the subject, but 
it lays special emphasis on those features 
of corporation finance that are of particular 
concern to the banker in an era when in- 
vestments have assumed unparalleled im- 
portance. The characteristics of different 
types of securities are first presented and 
this is followed by a survey of financing 
methods used by railroads, public utilities, 
etc. The activities of investment bankers, 
the S.E.C., and stock brokers are also out- 
lined in clear, concise style. The reader will 
find this a comprehensive survey which 
covers all phases of finance in a Very read- 
able and uncomplicated manner. The author 
is the vice president of the American Na- 
tional Bank & Trust Co. of Chicago. 


a 


Bank-Held Governments At 
All-Time High 


Some interesting facts are revealed by a 
comparison of the consolidated statements 
of all American banks, as presented in the 
First 1942 Edition of Rand McNally Bank- 
ers Directory (The Blue Book) just pub- 
lished. 

Government securities owned have a total 
larger than shown in the table for any year, 
the banks now holding $25,440,712,000 
worth. Other securities have gained 
slightly in the last six months. 

There are five states which lead in both 
total deposits and total loans, New York 
being first in both categories while the other 
states vary in rank. 

The number of banks shows an increase 
in branches and a decrease in head offices, 
there being a net gain of branches of 10, 
whereas there is a net loss of banking of- 
fices of 60. 

The semi-annual consolidated statements 
for the last few years, in The Blue Book, 
show a decline of capital every six months 
since June 30, 1935. There has been an in- 
crease in surplus since June 30, 1939, an 
increase in deposits since June 30, 1936, 
and an increase in total resources since 
December 30, 1936. 
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When Should Trustees Seek Court Advice? 


Judicial Attitude Toward Petitions for Instructions 


HON. CHARLES E. TAYLOR 
Surrogate, Orange County, New York 


This is the fourth in the series of articles under the above main title. 
The first, presenting the general legal background, appeared in the Septem- 


ber 1941 issue, page 321. 


The second, revealing the practical experiences 


of a trust officer, was published in the November issue, page 559. The 
third, written from the standpoint of an estate attorney, appeared in the 
previous number at page 319. This instalment by Surrogate Taylor pre- 
sents the approach of the probate judge.—Editor’s Note. 


OOKING at the question of “when 

should a trustee seek court advice” 
from the standpoint of the fiduciary, one 
can readily understand that the desire of 
a careful fiduciary to be correct, leaving 
out of consideration for the moment the 
avoidance of a surcharge, would lead a 
fiduciary to seek court advice and pro- 
tection whenever any question of doubt 
arose in the administration of an estate 
or trust. From the other side of the 
picture one can very readily envisage 
the practical difficulties and in some cases 
the substitution of the discretion and 
judgment of one not selected by the tes- 
tator or settlor. 

It would seem that with the not incon- 
siderable number of decisions upon the 
subject there can now be no question 
that, save in very exceptional circum- 
stances, courts will not advise fiduciaries 
upon questions of busines judgment. 

In Matter of Daly (1934) 152 Misc. 
210, the executor asked for instructions 
regarding the disposition of two mort- 
gages at a discount. In denying this 
request and in refusing to indicate in 


the slightest degree what position the 
executor should take in this respect, the 
Surrogate said: 


“Executors, administrators, trustees 
and other fiduciaries are appointed to 
administer the trusts placed with them, 
which include, of course, the exercise of 
sound business judgment in dealings in 
that field, subject to the legal limitations, 
if any, in the particular instance. The 
surrogate is not an executor, administra- 
tor or trustee, and, generally, should not 
be called upon to assume the fiduciary’s 
responsibility and usurp that officer’s 
duty. Executors, administrators and 
trustees should not be permitted, even 
pro hac vice, to abdicate their positions. 


“There are many instances requiring 
the exercise of business judgment in 
which, in the nature of things, the true, 
adequate picture cannot be presented to 
the court by the written word, or even 
oral testimony. Personal inspection of 
real property, the character of the neigh- 
borhood in which located and possible 
imminent changes therein for better or 
worse, the responsibility of the obligor 
and whether he is going ahead or back- 





ward, and what is more important in 
certain cases, whether he is really seri- 
ous and well-meaning in his promises, 
are items of which the fiduciary can ob- 
tain first hand, intimate knowledge and 
from them an ‘intuition,’ so to speak, 
which places the fiduciary in far better 
position to reach a correct solution of 
the problem in hand.” (p. 211) 


Self-Dealing 


HE learned Surrogate of Kings 

County in Matter of Wander (1931) 
141 Misc. 584, had before him the ques- 
tion of whether or not fiduciaries should 
dispose of the decedent’s business at a 
time prior to that directed by the Will 
and to make such a sale to one of their 
number. While there is reference in the 
opinion to an insufficient statement of 
facts in the moving papers upon which 
the Surrogate might predicate an opin- 
ion, nevertheless he indicated in unmis- 
takable language that it is not the policy 
of courts to advise on questions of busi- 
ness judgment. As the opinion points out, 
it is many times impossible to commun- 
icate to another by mere written words 
all the facts necessary to a determina- 
tion; there are “more or less intangible 
facts and conditions ascertainable only 
from personal association with the sub- 
ject-matter and persons involved, which 
inevitably play so large a part in reach- 
ing any business decision.” There are 
many instances in which one must 
“sense” the desirability to sell or not to 
sell a given piece of real property or 
personalty and this “intuition” is dif- 
ficult, if not impossible, to put into words. 


There was a feature in the Wander 
case which, upon proper and adequate 
presentation, might have justified the 
Surrogate in entertaining the proceed- 
ing. That was the plan to sell the bus- 
iness to one of the fiduciaries. There 
are instances in which one of the fiduc- 
iaries might be the business associate of 
the testator, to whom the testator’s bus- 
iness interest would be worth more than 
it would to any one else, but in making 
the sale to one of the fiduciaries the 
estate’s representatives would very like- 
ly be met with the rule that a fiduciary, 
in his capacity as such, should not deal 
with himself individually. Surrogate 
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Fowler of New York County, as far back 
as 1916'in Matter of Goldfarb, 93 Misc. 
401, refused to pass upon the advisabil- 
ity of a sale of New York City real estate 
and observed that “it is only where ex- 
ceptional circumstances exist that the 
surrogate should exercise the power con- 
ferred upon him****and authorize a 
sale in a particular manner or for a 
specified price.” It may be very logic- 
ally claimed that where the proposed 
sale of estate property is to the fiduciary, 
or one of the fiduciaries, upon the ground 
that the property has very little mar- 
ket, or is worth much more to the fiduc- 
iary than any one else, this would be 
“an exceptional circumstance” which 
would justify the Court in entertaining 
jurisdiction. 


In Matter of Ebbets (1931) 139 Mise. 
250, a frequently cited case, court advice 
and direction regarding the action or 
non-action of executors and trustees in 
voting upon certain shares of stock form- 
ing a part of the corpus of the estate 
was refused, “the business advisability 
of which is not a question properly de- 
terminable by this court.” 


Judicial Fortune Telling 


UNNING through practically all the 

cases which discuss the extent of a 
fiduciary’s duty is the statement that he 
is bound to exercise such care, prudence 
and diligence as a reasonable man would 
exercise in his own like affairs. In do- 
ing this he is not placed in the position 
of the “superman”—he is not required 
to do that which the ordinary run of 
people cannot do. If he has exercised his 
duty to this extent he is not chargeable 
with any loss which might ensue by rea- 
son of future events being different than 
he had a right to expect they would be. 
This point was expressed rather classic- 
ally in Matter of Storts (1931) 142 Misc. 
54, in these words: 


“What the trustee here asks is that 
the court foretell future events in rela- 
tion to the particular securities in ques- 
tion. While the court is not of the opin- 
ion that any ulterior motive prompted 
this request, nevertheless it is a fact that 
no less distinguished a tribunal than the 
Appellate Division of this Department in 
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People v. Ashley (184 App. Div. 520, 
526) sustained the contention that ‘any 
prediction of future events for hire is 
prohibited’ by subdivision 3 of section 
899 of the Code of Criminal Procedure, 
basing its opinion on the belief that ‘the 
Legislature employed the language of 
the statute to signify its disbelief in hu- 
man power to prophesy human events.’ 
Since the court unquestionably receives 
remuneration for the performance of its 
duties, it might be a matter of difficulty 
to determine that a compliance with re- 
spondent’s request did not constitute a 
violation of the terms of this decision, 
with its consequent classification of the 
court as a disorderly person. However 
this may be, the court expressly dis- 
claims any ability as a fortune teller, 
and, therefore, declines to accept the 
invitation to predict the precise moment 
when the general pertinent conditions 
will have reached a stage such as to 
make the retention of the investments 
in question no longer a prudent act. This 
is a question of business judgment for 
the fiduciary, for the determination of 
which it is paid and which it, alone, must 
decide.” (p. 56) 


Although surrogates are frequently 
consulted by attorneys for estates and 
trusts in an “off the record” fashion and 
are always willing to assist so far as they 
can within their power and with pro- 
priety, nevertheless it is still the law 
as stated in Matter of Harden (1914) 88 
Misc. 421, 427, that “this is not and can- 
not be in the nature of things a court of 
consultation. Executors having slight 
doubt cannot be allowed to come here*** 
and transfer all their burdens to the sur- 
rogate, especially, I might remark (I 
hope with due gravity), while executors 
under the modern law are entitled to re- 
tain statutory commissions for the per- 
formance of the duties of their office.” 
Here, the word “consultation” was un- 
doubtedly used in a limited sense. 


If the application for instructions were 
made ex parte—as some of them are— 
the surrogate, were he to entertain the 
proceeding, might find himself unwitting- 
ly in the anomalous situation of having 
made a decision and later, upon the ac- 
counting and the trial of objections to 
the very act he approved, find it neces- 
sary to surcharge the fiduciary. Matter 
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of Derry (1936) 161 Misc. 135, 142. 
In fact, there is direct authority for the 
vacatur of orders directing or permitting 
guardians to make specific investments, 
and that such orders are no protection 
to the guardian and his surety. Matter 
of O’Brien v. O’Brien (1934) 150 Misc. 
849. 


No Pinch-Hitting 


VERY good reason succinctly stated 

by the late Surrogate Slater in Mat- 
ter of Hanna (1922) 119 Misc. 285, for 
Surrogates’ refusing business advice is 
that “the executor is the personal ap- 
pointee of the testator and derives his 
power from the will.*** If the court at- 
tempted to direct executors in such duties 
the court would become the executor and 
would be foreclosed upon a final account- 
ing to hear objections urged against the 
acts of the executors.” That case in- 
volved the acts of the executors in bor- 
rowing certain sums of money and the 
pledging of certain securities of the 
estate. The same thought was expressed 
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by the late Surrogate Ketcham in Matter 
of Collmar (1913) 79 Misc. 593: “he, 
(executor) and not the surrogate, is the 
responsible officer of the estate.” 


Without intending any reflection upon 
any of my associates, would it not be 
truthful to say that there are many tes- 
tators who would not select the surrogate 
or judge as his executor or trustee? I 
suspect there are many who, if the sug- 
gestion were made to them that the 
judge would be the most qualified fiduc- 
iary, would unhesitatingly say that some 
one else was preferable. This statement 
goes back to and should be read in con- 
nection with the many cases which state 
that the testator selected the fiduciary 
because of confidence in him rather than 
the surrogate. Moreover, it would be 
altogether too far-fetched to say that a 
testator desired to entrust the settling 
up of his estate after his death to whom- 
soever might be the surrogate or judge 
at the time of the testator’s passing. 


Guiding Principle 


T cannot be doubted that it is the 

modern rule that courts will not decide 
questions unless there is a factual situa- 
tion calling for the decision of such 
question; in other words, the question 
must be presently justiciable. Matter of 
Hotaling (1937) 250 App. Div. 489; 
Matter of Mount (1906) 185 N.Y. 162. 
In fact, under the O’Brien decision (su- 
pra) even an order or decree giving di- 
rections and instructions to a fiduciary 
would not avail him in cases where the 
question called for the exercise of the 
fiduciary’s own judgment or discretion. 
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The futility of asking for instructions 
on questions not presently justiciable is 
illustrated by the decision of Matter of 
Osborn (1938) 169 Misc. 54. It ap- 
peared that sometime previously, upon 
an intermediate accounting, the Surro- 
gate construed the provisions of a Will 
and determined who succeeded to the 
principal of the estate after the death 
of the life beneficiary. As the life bene- 
ficiary was still living, obviously the 
question of the identity of the remain- 
derman was academic, and in the decis- 
ion cited it was held that the previous 
Will construction was not res judicata. 


To this point it might very well be 
said that the title of this article ought 
to be “When Should Trustees Not Seek 
Court Advice.” The decisions refusing 
advice and instruction, it must be ad- 
mitted, are quite numerous. On the 
other hand, there are infinitely more 
cases, particularly those involving the 
construction of wills, wherein the courts 
have given advice and instruction. 

An analysis of the above cases and 
those in which advice and instruction are 
given leads to the conclusion that fiduc- 
iaries should not seek the court’s advice 
and instruction with respect to the exer- 
cise of discretion and business judgment, 
but only in those cases in which the ac- 
tion of the fiduciary must be governed 
by some legal principle, the principle it- 
self not being well established or its ap- 
plication to the given state of facts not 
being clear. 


Common Trust Fund Report 


The first annual report of its discretion- 
ary common trust fund was recently pub- 
lished by the Germantown Trust Company 
of Philadelphia, Pa., for the fiscal year 
ended Dec. 31, 1941. Trust accounts par- 
ticipating in the fund received total inter- 
est distributions of $.3801 per ten dollar 
unit for the year. Principal valuation 
fluctuated from a high of $9.8935 on 
March 31, 1941 to a low of $9.3910 on 
December 31, 1941, at which time 164,088 
units were outstanding. Investments in 
U. S. Government, railroad and public util- 
ity bonds comprised 54.96% of the fund’s 
total. Preferred industrial and _ public 
utility stocks make up 20.63%, and com- 
mon stocks, 24.14%. 
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Legislation on Drafted Trustees 


T least three States have by legisla- 
tion answered some of the questions 
raised by the increasing number of trus- 
tees who are being taken into military 
service (cf. page 144 of February issue). 


The first to come to attention is Penn- 
sylvania Senate Bill 16, which became 
law late last month. This provides that 
the court having jurisdiction of the ac- 
count has the power, on petition of the 
fiduciary or any party in interest, to 
authorize the cofiduciary or cofiduciaries, 
if any, to exercise all the powers of the 
fiduciary in military service (which, as 
defined, is limited to duty with the 
armed forces), or to appoint a substi- 
tuted fiduciary pro tem. A substituted 
fiduciary shall furnish such security and 
receive such compensation as the court 
may direct. He is subject to accounting 
responsibilities during his tenure of 
office. The original fiduciary is not li- 
able for the acts of the cofiduciaries or 
substituted fiduciary, but he is not re- 
lieved from liability for his own prior 
administration. On reinstatement, or 
at such time as the court may set, the 
original fiduciary may be required to file 
an accounting. The decree appointing 
the successor remains in force until re- 
voked by the court. 


Patterns English Law 


On April 6, 1942, Rhode Island Senate 
Bill 93 became law. This measure fol- 
lows rather closely the British and On- 
tario “Execution of Trusts” Acts, adop- 
ted within six weeks after the outbreak 
of war in 1939. Known as the “Fiduciar- 
ies’ Emergency Act,” the Rhode Island 
law provides for delegation by a trustee 
or personal representative of his fiduc- 
iary powers to one or more persons. 
Like the English and Ontario system, the 
delegation must be by power of attorney 
signed before one witness. However, in 
Rhode Island the delegation is not effec- 
tive until authorized or approved by the 
appropriate court, while in England the 
power of attorney must be deposited in 
court like other powers of attorney. 
The Rhode Island measure then makes 


detailed provisions respecting the force 
and effect of the power of attorney. If 
the fiduciary fails to delegate, the cofi- 
duciaries, if any, may exercise the func- 
tions which they would ordinarily assume 
if the trustee in service were dead (ex- 
cepting duty to account as if he were 
dead). The definition of war service is 
broader than the Pennsylvania statute’s, 
including work outside the continental 
United States under direction of the 
government. 


Broader Coverage 


New York Chapter 377, approved 
April 8, 1942, authorizes a fiduciary en- 
gaged in war service or any other per- 
son interested in the estate or fund to 
petition the Surrogate’s Court for a: 
decree suspending the powers of such 
fiduciary while engaged in such service, 
and if such suspension leaves no person 
acting as fiduciary or leaves the sole 
beneficiary of a trust as the only acting 
trustee thereof, the petition must pray 
for the appointment of a successor unless 
a successor has been named in the will 
and is able to qualify. War service is 
even more broadly defined here than in 
the Pennsylvania and Rhode Island acts, 
since it includes the period when the 
fiduciary is awaiting induction, covers 
work abroad in connection with a gov- 
ernmental agency, or with the American 
Red Cross or similar body, and situations 
where he is interned in an enemy coun- 
try or is otherwise unable to return to 
the United States. The original fiduc- 
iary may be reinstated upon application 
to the court after the expiration of his 
war service. The successor fiduciary’s 
compensation is limited to commissions 
upon income received and disbursed and 
upon principal disbursed. 


Section 3(c) of the British Act points 
in the direction of the opportunity for 
corporate fiduciaries in this connection. 
It reads: “Nothing .. . shall authorize— 
the delegation of the exercise of any 
functions by one of two trustees to the 
other, unless that other trustee is a trust 
corporation.” 





TRUSTS and ESTATES—April 1942 


Notes on Current Trust and Probate Literature 


CONFLICT OF LAWS IN INHERI- 
TANCE OF PROPERTY 


H. C. MACFARLANE. Mississippi Law Journal. 
January 1942. 


This note discusses the conflict of laws 
rules governing inheritance by children 
adopted in a state other than that in which 
the property of a decedent is situated or 
in which he died domiciled. 


Three groups of cases are analyzed, each 
purporting to lay down a general rule. The 
first is that adoption has no extra-terri- 
torial effect in regard to inheritance. The 
second is that adoption established both the 
status and the constituent detailed rights 
of inheritance, which may be neither en- 
larged nor diminished by the law of the 
state controlling inheritance. The third 
rule is that the status and a right of in- 
heritance are set up by the state creating 
adoption and will be recognized and given 
effect in other states in so far as they do 
not violate the public policy of such states, 
but the detailed rights of inheritance will 
be governed by the laws of the state con- 
trolling inheritance. 


ee 


CLAIMS FOR SUPPORT AND ALI- 
MONY AGAINST _ BENEFTI- 
CIARY’S INTEREST IN SPEND- 
THRIFT TRUST 


Virginia Law Review, February 1942. 


Taking up first the matter of claims for 
the support of an estranged wife or a minor 
child, the author of this Note classifies the 
three possibilities upon which recovery 
against the husband’s interest in a spend- 
thrift trust can be predicated, as follows: 
the settlor’s intention; support claims are 
not debts and therefore not the type of 
obligation against which the trust discrim- 
inates; and public policy. Claims for ali- 
mony for a former wife are governed by 
closely related considerations. The Note 
then examines the three general types of 
statutory limitations affecting claims of 
both classes: surplus income beyond neces- 
sary minimum for support and education of 
beneficiary may be reached; all amounts 
over definite minimum may be reached; 
certain classes of creditors have absolute 
rights to reach the interest. 


INTER VIVOS TRUST ACCOUNT- 
INGS IN NEW YORK 


ORRIN G. JUDD. Columbia Law Review, Feb- 
ruary 1942. 


This excellent article, despite its title, has 
interest for non-New Yorkers because the 
problems and philosophy of trust account- 
ing which Mr. Judd discusses are pretty 
general. The author severely criticizes the 
cumbersome and expensive procedure of 
accounting in the New York Supreme Court. 
He dismisses as fraught with too much un- 
certainty other procedures which have been 
developed apart from the statute and rules. 
One of the greatest abuses is the necessity 
of appointing guardians ad litem for infant 
parties. Another problem is the extent to 
which contingent remaindermen must be 
made parties to intermediate accountings. 
In the latter connection Mr. Judd refers to 
the Uniform Trustees Accounting Act which 
grants the court discretion to apply the 
doctrine of representation. Another flagrant 
condition cited is the frequently unjustifiable 
appointment of referees to take accounts, 
particularly where no objections have been 
filed. Some trust institutions have suggest- 
ed inclusion in the instrument of a provision 
for non-judicial settlement of accounts. In 
concluding, the author recommends im- 
provement in court procedure as discussed 
in the article, together with legislative 
clarification of the legality of proceeding 
by petition in lieu of summons and com- 
plaint. 


———— 


Other Articles and Notes 


(Descriptive phrase follows titles which are not self- 
explanatory; law reviews are identified by reference 
to school or region.) 

The Rule against Perpetuities, by Walter 
Kennedy—The Alabama Lawyer, April. 


TD 5032 and The Lang Case, (effect of 
provision in Regulations, re indirect pay- 
ment of insurance premiums, in community 
property states) by William B. Wells— 
Taxes, February Accruals to Date of Death 
for Income Tax Purposes, by Kenneth W. 
Gemmill—Pennsylvania, April. (Also dis- 
cussed in Note, Columbia, March, and Com- 
ment, Michigan, March.) 


Correlation of Federal Income, Estate and 
Gift Taxes, by Bruce H. Greenfield—Tem- 
ple, February. 
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Assets — Administration — Rights 
of Creditors—Requirement that Ad- 
ministrator Be Appointed Within 
Year 


Kansas—Supreme Court 


In re: Estate of Dumback, 154 Kan. 501. 


The question in this case is whether a 
creditor of a deceased debtor made a timely 
application in the Probate Court for the 
appointment of an administrator in order 
that he might establish a claim against the 
decedent’s estate. 

Dumback died intestate February 8, 1940. 
No proceedings for administration of his 
estate were instituted until February 1, 
1941, when a creditor filed a petition for 
administration. On the filing of the peti- 
tion, the Probate Court made an order set- 
ting the hearing for February 28, 1941, and 
that petitioner give notice thereof. 

HELD: Under the Kansas Probate Code 
no creditor shall have any claim against 
the property of a person dying intestate 
unless an administrator of the decedent’s 
estate has been appointed within one year 
after his death, and unless the creditor shall 
have exhibited his demand in the manner, 
and within the time, prescribed by the 
Court. (G. S. 1939 Supp. 59-2239.) 

It was further held that when the peti- 
tion is filed so late that in the due course 
of procedure as provided in the Kansas 
Probate Code, an administrator may not be 


appointed until after one year after the 
death of the decedent, it is insufficient. 

In Estate of Dotson, 154 Kan., 561, the 
main point was that one who has a demand 
against an estate of a decedent must initi- 
ate proceedings for its allowance by filing a 
petition and causing it to be set for hear- 
ing. The order setting the petition for 
hearing must be made within nine months 
after the first notice to creditors of the ap- 
pointment of the executor or administrator. 

Until this case was decided, it had been 
generally thought that the mere filing of 
a petition within nine months from the date 
of the first published notice was sufficient, 
but the Court has definitely held that in 
addition to the filing of the petition, an or- 
der must be made by the Probate Court 
setting the petition for hearing, and this 
order must be made within nine months 
from the date of the first published notice 
to creditors. 


ee 


Assets — Protection—Surety’s Claim 
Against Surcharged Executor 


Nebraska—Supreme Court 


Hartford Accident & Indemnity Co. v. 
N. W. (2d) 315. 


Stout, 2 


A testatrix made a specific bequest to 
one named as her executor. On the latter’s 
death, his account as executor was sur- 
charged. The surety which paid the amount 
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of the surcharge attempted to impose a 
lien on the real estate devised on account 
of the fact that his estate was insolvent. 

HELD: The title to the real estate vest- 
ed in him from the minute of the death of 
the testatrix and the only remedy of the 
surety to invoke payment was the ordinary 
legal remedy to enforce payment from the 
estate of the deceased executor. 


a 


Compensation — Right of Individual 
Executor to Use Trust Company’s 
Schedule of Charges As Basis of 
Compensation 


Illinois—Appellate Court 
In Re: Estate of Edwards, 312 Ill. App. 645. 


Decedent named A, an attorney, as exe- 
cutor in his will. The value of the total 
estate was $247,552.89. A was allowed an 
executor’s fee of $12,000, and the widow 
appeals on the grounds that this fee is ex- 
cessive. A made a detailed showing of 
what he had done for the estate and intro- 
duced in evidence the opinions of others in 
the community as to the usual fee for such 
services. A also introduced schedules of 
fees of two Chicago trust companies show- 
ing that the charges of those companies for 
acting as executors in estates of from 
$100,000 to $250,000 was from 2%% to 3% 
of the gross estate. 

HELD: 1941 Ill. Rev. Stat., Ch. 3, Par. 
490, provides that an executor shall be al- 
lowed a reasonable compensation for his 
services. The schedule of charges of the 
trust companies would, under the terms of 
this statute, be an improper basis for fixing 
compensation because they are based only 
on the value of the estate without regard 
to services rendered. 


—  -) 


Distribution—Adopted Child Deemed 
After-born Child 


Tennessee—Court of Appeals 


Marshall v. Marshall, (certiorari denied by Supreme 
Court, Dec. 18, 1941), 156 S. W. (2d) 449. 


R. D. Marshall and his wife had no 
children, and in January, 1937, they took 
a child from the Tennessee Children’s Home 
to live in their home. On February 19, 
1938, Marshall executed a will devising all 
of his property to his wife, and two days 
after that the child was legally adopted. 
Marshall afterwards died, and the question 
in this suit was whether or not his adopted 
child may share in his estate. 


TRUSTS and ESTATES—April 1942 


HELD: She was not entitled to share in 
the estate. 

The court observed that Code section 
8131, providing that “a child born after the 
making of a will . . . shall succeed to the 
same portion of the testator’s estate as if 
he had died intestate,” was originally en- 
acted before the adoption statutes, so that 
it would only have applied to children 
“born” after the will was executed and not 
to children “adopted.” However, said sec- 
tion was later re-enacted as a part of the 
code, which also incorporated the adoption 
statutes, so that the two sections are in 
part materia and must be read and con- 
strued together. The adopted child ac- 
quired the same legal status as if she had 
been born in lawful wedlock to petitioners, 
and under section 8131 she stands on the 
same footing as if she had been born to 
Marshall after the making of his will. 

The court held, however, that the circum- 
stances surrounding the making of the will 
—it having been executed only two days be- 
fore the legal adoption proceedings, and 
after the child had been living in the Mar- 
shall home for more than a year—were such 
as to indicate a clear intention on the part 
of the testator to disinherit the child. For 
this reason it was not entitled to share in 
his estate. 


—_—$<——_9—____—__ 


Distribution — No Right in Surviv- 
ing Spouse Under New Probate Act 
to Take Both Statutory Share and 
Dower 


Illinois—Supreme Court 
Dial v. Dial, 378 Tl. 276. 


A at his death owned outright an undi- 
vided one-half interest in real property and 
held the other undivided one-half interest 
in trust for his sister with a vested remain- 
der in A upon the death of the sister. A’s 
sister and wife survived him. Section 11 of 
the new Probate Act provides that where 
there is both a surviving spouse and a col- 
lateral heir, the surviving spouse is en- 
titled to one-half of each parcel of real 
estate of which the decedent died seized and 
in which the surviving spouse does not 
perfect his right to dower. A’s wife claims 
both one-half of all A’s property in fee, plus 
a dower interest in the other one-half. 

HELD: Prior to the Probate Act the 
surviving spouse was entitled to one-half 
of the real estate in fee, plus dower in the 
other one-half. The new Probate Act re- 
pealed the prior acts giving these interests. 
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Section 11 gives the surviving spouse a fee 
interest only in those parcels in which the 
right to dower has not been perfected. The 
surviving spouse is entitled to one-half of 
each parcel of real estate in fee, or, in the 
alternative, dower in the entire tract, but 
not both. 

The new Probate Act provides that the 
surviving spouse takes an interest in all 
real estate of which the decedent died seized. 
Strictly speaking, one is not seized of an 
estate unless he has the right to immediate 
possession, and in this sense there can be 
no seisin of a remainder interest. However, 
as the word “seized” is used in the new 
Probate Act, it means “owned,” and thus 
a vested interest in remainder is included 
within the provisions of Section 11 of the 
Probate Act. 


(9 


Distribution — Rights of Surviving 
Spouse—Effect of Civil Death by Sen- 
tence to Life Imprisonment 


Wew York—Court of Appeals 
Matter of Lindewall, (N.Y.L.J., 4/4/42). 
January 15, 1942. 


Decided 


The decedent’s husband was sentenced to 
life imprisonment in Massachusetts. The 
petition for probate alleged that the de- 
cedent left no surviving spouse. The hus- 
band filed an answer asserting a statutory 
interest in the estate as surviving spouse. 

HELD: The answer should be stricken 
upon the ground that because of the pro- 
visions of the New York Penal Law §511 
resulting in civil death, he was not the hus- 
band of the decedent as a matter of law. 
Since the marriage took place in New York 
and the decedent was domiciled there, it 
was immaterial that the conviction and 
sentence were in Massachusetts which has 
no statutory provision similar to that of 
the New York Penal Law §511. 


es 0 es 


Distribution — Testamentary Dispo- 
sition of Remainder Under Inter Vivos 
Trust 


Florida—Supreme Court 


Williams v. Williams, 6 So. (2d) 275. Decided 


Feb. 10, 1942. 


The husband and children of a decedent 
transferred assets of the decedent’s estate 
to a trustee to pay income to the donors 
equally during the husband’s life and upon 
his death to distribute the corpus to the 
living donors and the heirs and distributees 
of any deceased donors. The husband re- 
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married, made a will leaving all his estate 
to his second wife, and died. 

HELD: The interest of the deceased 
donor passed by his will to the exclusion of 
his children. 


es 


Jurisdiction — Illinois Court has Jur- 
isdiction Over Trusts Established By 
Foreign Will—Purchase with Trust 
Funds of Securities from Bank Man- 
aged by Trustee 


Illinois—Appellate Court 
Campbell v. Albers, 313 Ill. App. 152. 


_ Of the many questions involved, only two 
are of sufficient interest to report. De- 
cedent died a resident of Idaho, leaving a 
will which was probated in that state. The 
will gave property in trust, naming as 
Trustees A and B, residents of Illinois and 
president and cashier of X Bank. In 1930 
X Bank purchased hotel bonds and two days 
later sold them to the trust. At the time 
of purchase, the hotel corporation was in 
default in taxes and two years later went 
through reorganization. When the bonds 
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were issued in 1926 the underlying security 
was appraised at twice the amount of the 
bonds. The trustees made no independent 
investigation of these bonds before the pur- 
chase. 


HELD: Although the trust was estab- 
lished by an Idaho will, it was to be ad- 
ministered in Illinois and is thus subject to 
control by the Illinois courts where the 
trustees reside. In view of the circum- 
stances, the bonds were not a proper in- 
vestment. The underlying security was ap- 
praised at a time when values were in- 
flated. The trustees did not properly per- 
form their duty to investigate and will not 
be excused merely because interest on the 
bonds was not in default. Further, trustees 
may not purchase with trust funds secur- 
ities from an institution of which they are 
the managing officers. In such a case both 
the trustees and the bank are liable. 


a 


Life Insurance — Will Cannot Change 
Beneficiary 


Kentucky—Court of Appeals 
Parks’ Ex’rs et al. v. Parks, et al., 288 Ky. 435, 
156 S.W. (2d) 480. 


The testator, on whose life, policies of in- 
surance had been issued by several com- 
panies, inserted in his will, drawn eight 
years prior to his death, a provision to the 
effect that “I do now change the beneficiar- 
ies named therein (the policies), and do 
will that all of my said life insurance shall 
be payable to my estate and to my execu- 
tors.” Each such policy was payable to a 
designated beneficiary and contained a pro- 
vision to the effect that a change of bene- 
ficiary could be made only by filing with 
the company at its home office a written 
notice effecting such change. Upon the 
testator’s death, the insurance companies, 
by interpleader, paid the proceeds of the 
policies into court and asked a judicial de- 
termination whether the executor or the 
beneficiaries named in the policies were en- 
titled to the proceeds thereof. 


HELD: The provision in the will was 
not effective to change the beneficiary named 
in any policy. Adhering to a previous rul- 
ing to the effect that a change in the bene- 
ficiary of a policy cannot be made by will 
where the policy prescribes and regulates 
the method of changing beneficiaries 
(Metropolitan Life Ins. Co. v. Brown’s 
Admr., 222 Ky. 211, 300 S. W. 599) the 
Court stated: 
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“We cannot declare the law to be that an in- 
sured person may have a post-mortem change in 
the beneficiary, for such rule would not only de- 
stroy vested rights but would be perilous to al] 
insurance companies. None could safely pay the 
proceeds of any policy until the probate of a will 
was barred by the statute of limitations.” 


a, 


Life Tenant and Remainderman — 
Proper Allocation of Proceeds from 
Sale of Oil from Land Held By Trus- 
tee—Trustee’s Duty Under Will to Sell 
Real Estate 


Illinois—Appellate Court 
Heyl v. Northern Trust Co., 312 Ill. App. 207. 


Decedent died February 13, 1910; his 
property was left in trust, income to go to 
his widow for life, then to his three chil- 
dren for life, then the corpus to his grand- 
children. The widow is now deceased. One 
of the assets of the trust was an undivided 
interest in Texas real estate. In 1936 the 
trustee joined in an oil lease of this land, 
consideration being royalties on oil and gas 
produced. Oil and gas were developed on 
August 1, 1937. 

The trustee apportioned the income by 
ascertaining a sum which with simple in- 
terest at 5% per year from August 1, 1937, 
would equal the amount of money received. 
The sum ascertained was treated as prin- 
cipal, the surplus as income. Life tenants 
claim that the apportionment should have 
been on a basis of 5% per year from one 
year after decedent’s death, compounded 
semi-annually. The will also provided that 
the trustee should sell the real estate “as 
soon as in its judgment it can be done with- 
out sacrifice.” 


HELD: The oil lease was a sale of a por- 
tion of the real estate. The trustee was 
under a duty to sell the land, but it was 
under no duty to sell until a sale could be 
made without sacrifice. Upon the sale of 
the trust property, the proceeds are to be 
apportioned between life tenants and re- 
maindermen. Until the oil was produced 
on August 1, 1937, the rule of apportion- 
ment did not apply. The method of appor- 
tionment used by the trustee was proper. 


en © 


Regulation — Legal — Construction 
of New Probate Statutes 


Tennessee—Supreme Court 


Commerce Union Bank v. 156 S. W. 


(2d) 425. 


Gillespie, 


The principal question involved in this 
suit was the constitutionality and construc- 





FIDUCIARY LAW 


tion of chapter 175 of the Public Acts of 
1939, regulating the administration of de- 
cendents’ estates. 


HELD: The Act is in all respects con- 
stitutional. Some particular constructions 
placed on the Act by the court are: 


(1) The Act effects no repeal or alter- 
ation of the rights of a widow dissenting 
from her husband’s will, as to year’s sup- 
port, dower, homestead, exemptions, or dis- 
tributive rights in her husband’s person- 
alty. 


(2) No change is made in the substan- 
tive rights of persons taking under the 
statutes of descent and distribution. 


(3) Whether the estate be solvent or in- 
solvent, administration may proceed in the 
county or probate court. All hearings, in- 
cluding the sale of land, may be had in this 
court. The appeal is to the circuit court, 
except where there has been a sale of land 
to pay debts of the decedent, with hearings 
upon oral testimony, etc., in which event 
appeal is to the court of appeals or the 
supreme court, as the case may be. 


(4) All claims (except taxes and assess- 
ments) against the estate which are not 
filed within 12 months after the administra- 
tor qualifies, or on which suit has not been 
brought, within the prescribed period, are 
barred. This limitation, however, does not 
apply against a person holding a lien 
against property in the estate to which the 
10 year statute of limitations applies. 


(5) <A portion of the next to last para- 
graph of section 4 is elided, making the 
paragraph read as follows: 

“‘All uncontested claims and all contested claims 
which have been finally adjudged and allowed 
shall be paid by the personal representative as 
soon as practicable after the expiration of thirteen 
(13) months, if, after segregating sufficient assets 
or funds to pay each contested or unmatured 
claim, with interest, etc., as provided in the para- 
graph hereof just preceding, funds are in his 
hands for this purpose, payment being made ac- 
cording to the classification of the claims.”’ 


(6) The Act places no limitation upon 
the size of an insolvent estate which may 
be administered in the county or probate 
court, so that the previous jurisdictional 
limitation of $1,000 is removed and insolvent 
estates, regardless of their size, may be 
administered in this court. 


NOTE: This decision was rendered many 
months ago in a memorandum opinion which 
was not for publication. However, due to 
the demand, the Court recently ordered the 
opinion published. 
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Powers — Limitations — Revocation 
of Irrevocable Trust—‘“Persons Bene- 
ficially Interested” Under New York 
Pers. Prop. Law, §23 


New York—Court of Appeals 


Smith v. Title Guarantee & Trust Co., 
3/23/42). County Trust Co. v. Young. 
March 5, 1942. 


The deed of trust provided that the in- 
come of the trust be applied to the use of 
the Settlor’s daughter, and that the prin- 
cipal be distributed to the daughter upon 
the Settlor’s death; if the daughter should 
predecease the Setltor, it was provided that 
upon the Settlor’s death the principal be 
distributed to the Settlor’s son “if living, 
but if dead, then to the lawful issue of said 
[son] if any, and if there shall be no such 
issue, then to the legal representatives of 
the [Settlor].”’ 


The Settlor, not having reserved a power 
to revoke, sought to revoke the trust “upon 
the written consent of all the persons bene- 
ficially interested” pursuant to New York 
Pers. Prop. Law §23. The Settlor’s daugh- 
ter and son executed consents. Neither the 
son nor the daughter had any children. The 
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question presented was whether unborn 
children were persons “beneficially inter- 
ested” within the meaning of the statute, 
that question having been expressly left 
open in Schoellkopf v. Marine Trust Co. 
267 N. Y. 358, and Engel v. Guaranty Trust 
Co. 280 N. Y. 43 [April 1939 Trusts and 
Estates 530]. 

The Appellate Division (2nd Dept.) held 
by a divided court (262 App. Div. 211) that 
the unborn children were not persons bene- 
ficially interested. The Court of Appeals 
affirmed and unanimously 

HELD: that the settlor had effectively 
revoked the trust because the unborn chil- 
dren were not “persons beneficially inter- 
ested” within the meaning of the statute. 
The Court rejected the argument that under 
the doctrine of virtual representation, the 
parents of the children represented the un- 
borns, pointing out that that doctrine is 
applicable only in litigation, where presum- 
ably the living are championing and not 
destroying the interests of unborns. The 
Court noted that the parties in the instant 
case were justified in assuming that by the 
ultimate gift to the “legal representatives” 
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of the Settlor a reversion was intended to 
be reserved. 

In County Trust Co. v. Young, the Set- 
tlor gave the income of the trust to her son 
for life, remainder to the son’s appointees 
by will, in default of appointment to his 
descendants and in default of such de- 
scendants to the Settlor’s daughter. The 
Settlor reserved no power to amend or re- 
voke, but without the consent of either her 
son or daughter, the Settlor executed an 
amendment which conferred upon the son 
a veto power over the making of invest- 
ments by the trustee. At the time of the 
amendment, the son had one child, a minor. 
After said child of the son became of age, 
a consent to the amendment was executed 
by the Settlor’s son and his said child and 
the Settlor’s daughter. 

The Appellate Division held by a divided 
Court (262 App. Div. 31) that the possible 
unborn descendants of the son were neces- 
sary parties and that, therefore, the amend- 
ment was not made with the requisite con- 
sents. The Court of Appeals without opin- 
ion unanimously reversed the Appellate 
Division and affirmed the judgment at 
Westchester County Special Term (N. Y. 
L. J. Oct. 26, 1940), saying merely, “see 
Smith v. Title Guarantee & Trust Co. de- 
cided herewith.” 

The Court of Appeals said nothing in its 
opinion in the Smith case about the argu- 
ment that the sole purpose of the New York 
statute was to remove the restrictions 
against assignment of income involved in 
the New York system of indestructible 
trusts and thus to make applicable the com- 
mon law rule under which the possibility of 
unborn remaindermen bars_ revocation. 
Fowler, Personal Property Law of New 
York (2d ed. 1909) 124-125. Hoskin v. 
Long Island Loan and Trust Company, 139 
App. Div. 258 (2nd Dept. 1910) affirmed 
on opinion below, 203 N. Y. 588 (1911). 

Cf. North Carolina Code Ann. (Michie 
1939) §996, which expressly dispenses with 
the consent of unborns. 


a) 


Subdivision Trusts — Liability of . 
Trustee Upon Rescission of Land Con- 
tract—Effect of Payments of Proceeds 
by Trustee to Beneficiary 


California—Supreme Court 
Weiner v. Roof, 19 A. C. 823 (Mar. 5, 1942). 


Connolly, seller, and Roof, purchaser, of 
subdivision property, caused it to be con- 
veyed to a bank as trustee for purposes of 
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subdivision. Plaintiff was induced by Roof 
to buy a lot, later rescinded the purchase 
for fraud and recovered judgment. Weiner 
v. Roof, 10 Cal. 2d 450, 74 P. 2d 736, ab- 
stracted 66 Trust Companies 127 (Jan. 
1938). The court on the former appeal 
held the bank was entitled to introduce evi- 
dence as to the disposition of the purchase 
money paid to it. On this later appeal, 
judgment for defendant trustee affirmed. 

HELD: Showing that the bank had dis- 
bursed part of proceeds of sale received by 
it in payment of general expenses of the 
trust, part in payment of improvements on 
the property and the greater part by credit- 
ing on indebtedness from Connolly to itself, 
was a sufficient showing of payment to or 
for benefit of beneficiaries in order to re- 
lieve bank of personal liability. 


ee 


Taxation — Estate & Inheritance — 
State of Donee’s Domicile May Sub- 
ject to Estate Tax Exercise of Power 
of Appointment Granted by Will of 
Non-resident 


United States—Supreme Court 


Graves et al v. Schmidlapp et al, as executors of 
Eugene V. R. Thayer, deceased, (N.Y.L.J. April 
6, 1942). Decided March 30, 1942. 


The U. S. Supreme Court has reversed the 
ruling in Matter of Thayer [Oct. 1939 
Trusts and Estates 469]. 

A resident of Massachusetts gave a gen- 
eral testamentary power of appointment to 
his son who died domiciled in New York. 
New York sought to tax the exercise of the 
power contending that there was no vio- 
lation of the fourteenth amendment in do- 
ing so, notwithstanding the decision in 
Wachovia Bank & Trust Company v. Dough- 
ton 276 U. S. 567, on the ground that that 
case was necessarily reversed by virtue of 
the holdings in Curry v. McCanless, 307 U. 
S. 357, and Graves v. Elliott, 307 U. S. 383. 
Overruling the New York Court of Appeals, 
the U. S. Supreme Court 

HELD: the New York Estate Tax is 
constitutional in this regard and expressly 
stated that the Wachovia case was over- 
ruled. The Court declared that although 
by New York law it was necessary to look 
to the law of Massachusetts to determine 
whether there had been a valid and effec- 
tive exercise of the power, nevertheless the 
exercise of the powr was in fact effected by 
recourse in part to the law of New York. 
The donee was a resident of New York and 
enjoyed the protection of its laws, owed it 
the duty of financial support, and the im- 
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position of the tax was not beyond the 
power of New York. 


ee 


Taxation — Gift — Trust for Settlor 
—Taxability of Gift of Remainder In- 
terest 


California—District Court of Appeal 


Douglas v. California, 48 A.C.A. 979, 48 Cal. App. 
2d ——— (Jan. 5, 1942). 


Plaintiff taxpayer created a trust of some 
$170,000 in value in 1939, after the effec- 
tive date of the California Gift Tax Act. 
The trust was irrevocable and provided for 
paying to the Trustor at least $300 per 
month, and for distribution upon the Trus- 
tor’s death to a brother of the Trustor, if 
living. If he was deceased, certain other 
equitable life estates and remainders were 
provided for. The Trustee was given dis- 
cretion to pay certain debts and taxes of the 
Trustor at her death. In this action to re- 
cover a gift tax on the transfer, judgment 
for plaintiff reversed. 


HELD: (1) Liability to gift tax on the 
remainder interest not defeated by the fact 
that, enjoyment being reserved, the proper- 
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ty would be subject to inheritance tax at 
Trustor’s death. 

(2) Tax not defeated by possibility of 
principal withdrawals for Trustor’s bene- 
fit, nor payment of certain obligations— 
taxes, ete.—of Trustor out of the trust es- 
tate. As to the latter, the court says there 
would be a refund to the extent that the 
Trustee elects to pay these items. No clear 
ruling is made on the first point, possibility 
of impairment of the estate through the 
$300 per month provision, but it would seem 
that the refund provisions would be equally 
applicable to that factor. 


re) 


Taxation — Income — Taxation of 
Trust Income and Capital Gain Where 
Grantor Has Power to Revoke Only 
on Remote and Unlikely Contingency 


United States—Circuit Court of Appeals, 7th Cir. 


Commissioner v. Betts, 123 F. (2d) 534. 


Settlor created a trust with power to re- 
voke only if he survived his mother, wife, 
a sister and a brother; the mother and wife 
received the income for life. 

HELD: Neither the total income, nor the 
accumulated capital gain, was taxable to 
the grantor. The Court said that, unless 


the right to revoke were “vested” in the 
grantor, the income was not taxable to him. 
Here the right to revoke was contingent upon 
the happening of remote events over which 


the grantor had no control. Also, the 
grantor could not obtain the capital gains 
except upon the same remote, uncertain and 
improbable contingency. 


ooo 


Wills — Probate—Attestation Clause 
Raises Presumption of Proper Execu- 
tion 

New Jersey—Court of Errors and Appeals 
In re Lazzati, 131 N. J. Eq. 54. 


John Lazzati died February 2, 1941, leav- 
ing a will dated August 29, 1936. A caveat 
was filed, challenging the probating of the 
will. Among the grounds of contest, the 
question of improper execution was raised. 
This was the only ground which was urged 
on appeal of the matter from the Preroga- 
tive Court. 

It appears that one of the witnesses to the 
execution admitted that he did not recall 
the details of the execution. He did not 
clearly remember whether or not the testa- 
tor declared the will to be his last will. 
Notwithstanding this fact, the wording of 
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the attestation clause indicated that there 
was a complete compliance with the Statute. 

HELD: The will having been in writing, 
signed by both the testator and the two 
requisite witnesses, and it having been at- 
tested that all signed in the presence of 
each other, at the request of the testator, 
who declared the instrument to be his last 
will, the paper is entitled to probate. The 
attestation clause being a perfect one, a 
presumption exists that it correctly re- 
corded what actually transpired. Accord- 
ingly, there being prima facie evidence 
of the facts which it contained, this clause 
cannot be overcome because of the partial 
lapse of memory of one of the witnesses to 
the execution. “Where there is a perfect 
attestation clause, a will should not be de- 
nied probate without the strongest evidence 
to rebut the presumption of validity, of 
which the attestation clause is a most im- 
portant element of proof.” 

Decree of the lower court affirmed. 


ee ———————e 


Wills — Probate — Party Interested 
in Prior Will Not Necessary Party in 
Suit to Contest Later Will 


Illinois—Supreme Court 
Freasman v. Smith, 379 Ql. 79. 


At decedent’s death he left two instru- 
ments, both purporting to be his last will. 
One was dated November 3, 1938, the other, 
May 28, 1936. The later will left the full 
estate to A; the former will left the full 
estate to B. The later will was admitted 
to probate in one county; the former will 
was filed with the county clerk in another 
county. On November 1, 1940, in a suit by 
the heirs-at-law of decedent against A, the 
later will and the probate thereof were de- 
clared null and void. On December 2, 1940, 
a consent decree was entered upon applica- 
tion of all the parties, by which the decree 
was vacated, the later will declared to be 
the last will of decedent, and the property 
ordered to be distributed in an agreed man- 
ner. B filed a petition for leave to inter- 
vene in the last cause and appeals from the 
sustaining of a motion to dismiss the peti- 
tion. 


HELD: B had no right to intervene. He 
was not a necessary party to the contest of 
the will. One having an interest under a 
prior will may contest a later will, but 
every person having an interest under a 
prior will does not have to be made a party 
to a contest of the later will. Only those 





who have an interest in the will involved in 
the contest or who are otherwise interested 
in the estate of the deceased must be parties 
to the contest. 


ee 


Atlanta Banks Sponsor Will Contest 


The banks composing the Atlanta Clear- 
ing House Association, which are The First 
National Bank, The Citizens and Southern 
National Bank, The Fulton National Bank 
and the Trust Company of Georgia, through 
a committee of their trust departments 
have just announced their 1942 annual 
“Will Contest.” The contest is open to law 
students in Emory University, the Uni- 
versity of Georgia, Mercer University, At- 
lanta Law School, John Marshall School of 
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Law and the Woodrow Wilson School of 
Law. 

Each student is given a statement of 
facts and is then required to prepare a 
complete Will in accordance with the in- 
formation received. Prizes of _ thirty 
($30.00) dollars in United States Defense 
Stamps are to be awarded each school. Fol- 
lowing the selection of winners in each 
school, a committee composed of the trust 
officers of the Atlanta banks will select 
the will best drawn with reference to the 
facts given and the one so selected will 
receive a $25.00 United States Defense 
Bond in addition to his college prize. 

N. Baxter Maddox, Vice President and 
Trust Officer of The First National Bank 
of Atlanta, is Chairman of the Clearing 
House Committee for this contest. 
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Berks County Trust Co. 180, 404 


TENNESSEE— 


First National Bank 
Union Planters National Bank & Trust Co. 


Memphis 


VIRGINIA— Richmond 
First and Merchants National Bank 
109, 196, 284, 428 
Virginia Trust Co. 92, 173, 333, 368 
CANADA— Toronto 
Guaranty Trust Co. of Canada 
Toronto General Trusts Corp. 


TRUSTS and ESTATES—April 1942 


SERVICES FOR TRUST AND BANK 
OFFICIALS AND ATTORNEYS 


Advertising 
Kennedy Sinclaire, Inc. 


Purse Company 


Appraisals 


The American Appraisal Co. 
17, 176, 241, 396 


International Diamond Appraising Co. 
165, 277, 353 


Timberland Appraisals Ti, Ott 


Books 
Polk’s Directory 
Ronald Press Co. 


Engineers 


Sanderson & Porter 15, 179, 292, 


Hotels 


Hotel Claridge, Atlantic City, N. J. 
317, 


Investment Securities 


First Federal Savings & Loan Assn. 
of Atlanta 


First Federal Savings & Loan Assn. 


of Washington 87, 189, 


Pacific First Federal Savings & 
Loan Assn. 


Pomona First Federal Savings & 
Loan Assn. 193, 


R. W. Pressprich & Co. 81, 185, 299, 


Quaker City Federal Savings & 
Loan Assn. 


Selected Federals, Inc. 
Smith, Barney & Co. 


83, 182, 296, 


Jewelry Service 
Brand—Chatillon Corp. 
Marcus, William Elder 


Trust Position Available 





